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GAS DISTRIBUTION TO M-G-M MOVIEL 


Against a background of fantastic Holly- 
wood movie sets and trappings is this thoroughly 
practical EMCO Meter and Regulator setting 
that serves Metro-Goldwyn-Mayer studios with 
natural gas. 

The motion picture industry is big business 
—one that uses large quantities of gas for many 
purposes. Like many other industries, the movie 
makers have found gas to be clean, convenient, 
economical—the fuel best suited to their needs. 

The efficient application of gas can only be 


affected through accurate measurement and 
trol: EMCO Industrial Metering and Regul 
Equipment has for many years been 
forming this function with the highest d 
of accuracy. 

EMCO has the right combination of 
and regulator for every setting. Properly 
neered pairings can be made from the most 
plete range of sizes and types available. As 
the advice of our technical staff on your 
industrial installation. 


PITTSBURGH EQUITABLE METER COMPAI 


ATLANTA HOUSTON 
BROOKLYN PITTSBURGH 
KANSAS CITY TULSA 


MERCO NORDSTROM VALVE COMPANY SAN FRANCISCO 80 
Main Offices, Pittsburgh, Pa. 
NATIONAL METER DIVISION, Brooklyn, N. Y. 


LOS ANGELES CHIC 
SEATTLE NEW 


EMCO Meters ana Regulator 
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ow about the Burners 
in Your Gas Appliances? 


n the gas appliances which you make or sell, or which you recommend—are 
burner units the very best you can obtain? In the future, expertly engineered 
appliances will command increasing attention, not only for results attained, 
also for cost of operation. Gas authorities recognize this, and so do users. 

r offers today, for applionces operated on natural, manufactured, Butane 
bottled gases, the most efficient and best performing burner units ever avail- 
» On atmospheric pressure, patented Barber Jets, with a unique auxiliary air 
i, deliver a perfectly directed flame of 1900° temperature with complete com- 
on. Over twenty years of service to appliance makers, nearly 200 of whom 
use Barber Burners, emphasize the superiority of our products. 


le scores of types of burners, with hundreds of variations in size and shape, for every imaginable purpese. In 
to patented Barber jets, exclusive with us, one reason for the success of Barber burners is that we always 

a and engineer the burner to suit the specific product. Let our engineers work with you to obtain maximum 
at the most critical point, because the burner is the heart of the appliance. 





Send for Catalog on appliance and conversion burners, and pressure regulators. 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


SARBER BURNERS 
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More Pipe Vise 


for your money 
when you buy a 


=a | Esai cc @ An integral support that 


holds pipe firmly for easier 
cutting or threading—a handy 
efficient pipe bender — these 
added features for easier 
work make the RIFAID 
Bench Chain Vise a buy 
you'll long enjoy. It’s speedy 
to use for any pipe to 8”. 
Solidly gripping jaws are 
highest quality tool-steel, 
hardened for long wear. 
Comes in 5 sizes. Line in- 
cludes also chain vises in 
post, stand. and Tristand 
models. At your Supply 
House. We're doing our 
best to supply everybody. 








RIZBID Bench 
Yoke Vise, 8 sizes to 
6"' pipe. Yoke Vises 
also in kit, stand, 
Tristand and post 
models. 








* WORK-SAVER PIPE TOOLS * 


THE RIDGE TOOL COMPANY - ELYRIA, OHIO, U.S.A. 
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Pages with the Editors 


ener warnings from Federal government 
and other quarters, that we may be faced 
with an unemployment problem of nearly 3,- 
000,000 before the end of the current year, are 
probably well founded enough as such proph- 
ecies go. The people whose duty it is to work 
out the details of cutbacks on military pro- 
duction, and the time lag on transition to civil- 
ian production, doubtless are competent per- 
sons who well know what they are talking 
about. 


But coming as it does in the midst of severe 
and immediate man-power and woman-power 
shortages on the home front, these warnings 
have a faintly unrealistic flavor — something 
like a discussion of the problems and serious 
consequences of indigestion, suddenly brought 
to the ears of a starving castaway on some 
desolate island. 


THE domestic help problem has reached al- 
most the point of absurdity. A recent issue of 
The New Yorker gave us a whimsical account 
of a young couple, both working and earn- 
ing good money, who felt they could afford 
to engage a cook and a housemaid, even at 
current liberal wage scales, for their summer 
cottage. But it seems the cook and the house- 
maid also found out that they were making 
pretty good money, and entitled to some 


MARTIN MCINTYRE 


Utilities present an ideal field for business- 
labor agreement. 


(SEE Pace 817) 
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ELMER C, NUESSE 


A reasonable rate structure must be reasonable 
for every class of customer service. 


(SEE Pace 813) 


recreation, so they got summer cottages of 
their own and in turn acquired domestic prob- 
lems of their own which took their minds off 
their original employment. This in turn led 
to the hiring of a deputy cook in the original 
household who could not cook, driving out 
the young couple to crowded restaurants and so 
forth, The New Yorker item concludes: 
“Never have we paid so much to so many 
for so little.” 


Ir remains now only for the facile pen of 
some master satirist such as Noel Coward to 
outline a situation whereby the original couple, 
harassed and reduced in circumstances, found 
employment working for the “deputies.” That 
would make the ultimate circle. Yet, it does 
not seem any more fantastic than the actual 
case of a housewife who works herself to the 
bone, straightening up her establishment before 
interviewing a prospective maid just so she 
“wouldn’t see the place all messed up.” It 
makes one wonder who is working for whom 
these days, and why. 


¥ 


OMING back to our own field of public util- 
ity operations, there is probably not a per- 
sonnel manager in the business who doesn’t 
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ley Steam Generating Unit Furnishes Steam 
of Pes Edison’ s New 31,250- kw. Unit 











- Actual Efficiency—89.77% 
Guaranteed Efficiency—88.517% 


A comparison of actual performance with guar- 
anteed performance when operating at 277,841 
Ibs. per hr., 940 Ibs. pressure, 900°F. 








Guaranteed Actual 


Total Steam Temp. 900°F. 900°F. 
Temp. Water to Economizer 417°F. 453°F. 





Temp. Water to Boiler 441°F. 487°F. 





Temp. Gases Leaving Boiler 800°F. 800°F. 
Temp. Gases Leaving Air Heater 304°F. 308°F. 





Temp. Air Leaving Air Heater 580°F. 622°F. 
Overall Efficiency 88.51% 89.77% 





Unit fired by 3 No. 5 Riley Pulverizers 


E L seal VW COMPLETE. STEAM GENERATING. UNITS 


STOKER CORPORATION, WORCESTER, MASS. STEEL-CLAD INSULATED SETTINGS - FLUE GAS SCRUBBERS 
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8 PAGES WITH THE EDITORS (Continued) 


have some humorous tales to tel about im- 
provisations which were necessary in get- 
ting some kind of help during the labor short- 
age period which is still with us. At the time 
they were probably not at all amusing. For 
years after this little crisis has passed, we shall 
probably be hearing yarns along this line. 


THERE is the case, for example, of a hastily 
hired bus driver who started driving down the 
left side of the street, because—it turned out— 
he was newly arrived from his native England 
where they always drive that way. There is 
the case of the ingenious power lineman out 
in Missouri who claims to have trained his 
Belgian police dog to act as a “grunt” (or 
ground assistant), trotting back and forth to 
the repair truck to bring various tools and 
supplies which the lineman, up on a pole, would 
pull up to him in a little rope sling. 


A RECENT letter from one of our subscribers 
tells us that, not long ago, he saw in a fairly 
large eastern city an old horse-drawn farm 
wagon pulling a load of gas meters for res- 
idence replacements. Imagine the surprise, 
however, of the subscriber to a certain small 
and hard-pressed telephone exchange in the 
South to learn that the unusual soprano 
quality of the voice of the temporary relief 
operator was due to the fact that the opera- 
tor was a young boy whose voice was in the 
process of changing. Other than that, it seemed 
he was a pretty good operator. 


SPEAKING of unemployment; it is fortunate 
that the character of the utility business is 
such that it does not face any difficult period 
of transition from war to peacetime cpera- 
tions. The utility companies, generally, are 
able to extend to their employees, including 
the returning and discharged veterans, full- 
time employment opportunities under condi- 
tions more promising than ever before. 


Nor only are utility operations conducted in 
peace the same as they are conducted in war 
(and therefore entail no “retooling” or “re- 
conversion” difficulties), but utilities are, for 
the most part, looking forward to the time 
when they can expand operations. The long 
war years of deferred maintenance and re- 
stricted expansion have resulted in an ac- 
cumulated backlog of new construction work 
which will increase the operating force for all 
types of public utilities. In short, for the util- 
ity employees there are more and better jobs 
just ahead. 

¥ 


hes this issue we present a new contributor 
who discusses one aspect of utility labor re- 
lations (beginning page 817). He is MARTIN 


McINTYRE, general representative of the 
American Federation of Labor in the Ohio- 
Pennsylvania area, who for the past thirteen 
years has edited the Union, a regional union 
newspaper. While Mr. McIntvre’s opinions 
are his own, and do not reflect any official 
policy of that organization, his background as 
a native labor expert in the great industrial 
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NEIL H. DUFFY 


The regimentation of business generally is 
neither accomplished nor threatened. 


(SEE Pace 803) 


state of Pennsylvania gives his words added 
authority. 
a 


HE article (beginning on page 813), “Who 
Pays the Piper?” by ELMER C. NueEssE, 
also marks the first appearance of this writer 
in our pages. Mr. NUEsSE is associate utilities 
engineer with the Connecticut Public Utilities 
Commission. His experience during the past 
ten years includes that of electrical engineer 
on the staff of the Wisconsin Public Service 
Commission for four years, and later, for 
several years, the assistant supervisor with 
Rochester Gas & Electric Corporation. His ac- 
tivities have included historical cost valua- 
tions, and rate research and cost analysis, the 
latter being his present field of work with the 
Connecticut Public Utilities Commission. 


> 


HE two other contributors to this issue 

are New H. Durry, of our own editorial 
staff, whose article on limitation of business 
regulation begins on page 803, and Ernest R. 
ABRAMS, well-known New York business 
writer whose articles have frequently appeared 
in this publication as well as numerous other 
business, financial, and economic periodicals. 


* 


MPORTANT decisions preprinted from Public 
Utilities Reports may be found in the back 
of this issue. 
THE next number of this magazine will be 
out July 5th. 


i ae 
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READY NOW is the new Remington... the 
dream ty o2writer of every stenographer, 
with its finger-fitted plastic keys, its sensitive 
Personal Touch Regulator, its action as swift 
as wings, as silent as snow...the ideal of every 
efficiency-minded executive, with its extra ca- 
pacity, its rugged construction, its matchless 
print-work, diamond-sharp carbons, jewel- 
cut stencils. Built with the same craftsman- 
ship which is one of the many reasons more 
femingtons have been bought than any other make, it is already being acclaimed by 
housands who tell us: “ You were right...the new Remington was worth waiting for!” 


dded 





BUY AND KEEP MORE WAR BONDS THE FIRST- NAME IN TYPEWRITERS 
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(OLCAR PNEUMATICALLY OPERATED AUTOMATIC SEQUENTIAL 
SOOT BLOWER AND DESLAGGING SYSTEM 


The system designed to use either STEAM or AIR as the blowing medium 


, ' AIR MOTOR DRIVEN ROTARY SOOT BLOWER UNIT 
’ WITH MUETI-JET HYVULOY, VULCROM, ALVULOY 
t ANH OR PLAIN STEEL ELEMENT AND BEARINGS 


=@\VULCROMATIC MODEL LG-3 TYPE E-1 
f sales, a Use HyVULoy up to 1900° F, 
j VULcrom or AlVULoy up to 1600° F 
and Plain Steel up to 900° F. 


Oovern- 


AIR MOTOR DRIVEN WATER WALL 
DESLAGGERS AND GUN TYPE MASS 
BLOWER UNITS. 


MODEL RW AND MODEL RG=> 


12” Nozzle travel eliminates 
the necessity for air cooling 
in high temperature locations. 














1gs 


ecting 


Air motor driven long RETRACTABLE MODEL T-2 


egetn For locations in boilers where the gas temperatures exceed 1900° F. 


Use either STEAM or COMPRESSED AIR as the Blowing medium. 

Continuous or intermittent puff blowing—whichever preferred. 

All units driven with air motors—pneumatically controlled. 

Automatic nozzle position indicators for all retractable units. 

Complete automatic remote control from a conveniently located panel. 
Pneumatically operated shut-off valve controlling the blowing medium to the 
system. 

Automatic drainage of the soot blower piping system. 

Automatic recording flow meter to record the steam or air consumption for each 
soot blower unit. 

Reduces Labor and Fuel costs. 

Reduces Maintenance and Operating costs. 


VULCAN SOOT BLOWER CORPORATION 


Du Bois, Penna. 


> bid- 


3 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





“We are just in the kindergarten of uncovering things 
and there is no down curve in science.” 


¥ 


“Timid capital needs encouragement and guidance from 
the government rather than competition.” 


» 


“Tf the tax load is to be reduced when the war is over, 
then free spending cannot be tolerated. We must make 
our choice.” 


¥ 


“ 


. the most effective public relations for business 
as a whole, or for any individual company, is sincere 
public service.” 


¥ 


“No more inflammatory piece of legislation [Smith- 
Connally Act] was ever passed, for this grotesque slave 
statute not only invites industrial conflict, but commands 
ae 

ee 


“If the government gets to the point of being obliged 
to assign workers and of fixing their wages, then the real 
responsibility for the. wage earner’s income would fall 
on the government.” 


¥ 


“It seems to me... that the first thing we must say, 
beyond misunderstanding, is that we have not altered 
our original commitments; that we have not lowered our 
sights; that we have not diluted our dedications; that we 
are not fighting to pull ancient chestnuts out of alien 
fires; that the smell of victory is not an anaesthetic which 
puts our earlier zeals to sleep.” 


w 


“After the war America will again face the struggle to 
create the trcr markets of industrial freedom and inde- 
pendent opportunity which has been postponed only by 
the present conflict. That struggle must be won if we are 
ever to escape from the confusion and bewilderment of 
the past decade. Every problem which faced us during the 
depression will again be on our doorstep. Today we are 
ignoring these problems.” 


12 
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SUPPLY SERVICE 


Nondardize on Burroughs quality supplies. 
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GEARED TO HELP YOU GET THE MOST 
FROM YOUR BURROUGHS MACHINES 





MECHANICAL SERVICE 


Regular, periodic inspection, lubrication 
and adjustment of your Burroughs machines 
can do much to insure best performance 
and maximum production. All Burroughs 
service is rendered by factory-trained, 
factory-controlled service men. Cost is 
moderate ... and all service work is 
guaranteed by Burroughs. If you have 

+ nof already done so, arrange now for 
this efficient,.low-cost protection. 


ers constantly—helping them make fuilest use 

bf the business machines they now own . .”. 
helping them adapt these machines to new con- 
titions, The services of this staff, as well as the 
to-date machine accounting information in 
)? files maintained in every Burroughs office, 
pre available to you at all times. 


SEEN 


WS 

AR aS 

one 
RSS 
S 


J ‘| Y 
SS (Z 


CARBON PAPER 


9 


For help in getting the fullest use from your present 
4 Burroughs machines, call your local Burroughs office, or 
write Burroughs Adding Machine Co., Detroit 32, Mich. 


Ait 


-_ y O28 
Nvolity supplies, too, can play an important part &S f . 
maintaining highest standards of production u rrou by 
office work. Burroughs carbon papers, rib- A. 
ons, roll papers and other supplies for al? <i IN MACHINES 

ok . * 

es of business machines are manufactured to IN COUNSEL 


pecifications that Burroughs’ years of experi> 
¢ have proved give best results. It will pay to IN SERVICE 


ADDING, CALCULATING, ACCOUNTING, BILLING AND STATISTICAL MACHINES 
NATIONWIDE MAINTENANCE SERVICE - BUSINESS MACHINE SUPPLIES 


——— 
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“We had after the last war an extensive, and very ex- 
pensive, experience with the workings of an informal but 
real international monetary fund.” 


- 


“The surest way to preserve democracy and free en- 
terprise in the United States is to abolish poverty with- 
out destroying the opportunity to get rich.” 


> 


‘«.. the competitive spirit ... more than anything else, 
accounts for American ingenuity in the field of produc- 
tion, and victory on the field of battle. No American is 
ever too old to win.” 


5 


“We can’t reach any such arbitrary figure as 60,000,000 
jobs without controlling industry itself and the placement 
of workers. It would mean a complete change in our 
economy, and [ think the traditional American way has 
worked pretty well so far.” 


+ 


“We recognize our responsibility for making certain 
the small producer doesn’t get squeezed out in reconver- 
sion. We will have to continue inventory controls to see 
that speculators don’t seize the market to drive up prices 
or drive out competition.” 


» 


“We see no necessity for a monopoly on international 
transport. It would be cumbersome; it would require 
elaborate controls. If the way is left open for American 
brains and ingenuity to exercise themselves, we believe 
they'll outdistance any foreign competition.” 


¥ 


“T suspect that everything, including living standards, 
is not automatically going to be better after the war 
just because the war has stimulated our thinking and 
spurred us to greater activity in certain fields. Whatever 
is better than it used to be will have to be worked for. 
Otherwise, postwar plans are not plans at all — only 
economic soap bubbles.” 


¥ 


“Today 19 per cent of the electric industry’s output 
comes from public utilities owned or operated by public 
agencies or tax-free codperatives which escape Federal 
taxes. This unfair distribution of the tax burden must 
sooner or later be dealt with by Congress if our American 
system of property is to continue. All agencies and compa- 
nies engaged in the public utility business should be taxed 
on a comparable basis.” 
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SWITCHING EQUIPMENT 


SPECIALIST 


The design, manufacture and application of 
Switching Equipment has been the business of R&IE 
for over thirty years. As you seek Quality and Service, 
remember that R&IE built most of the earliest air 
switches in existence. 

Since then R&IE has contributed many of the 
outstanding switchgear features which are adopted 
standards today. 

R&IE will continue to specialize in the making 
of this equipment long after the present war-time 

' emergency. 


YPE A, 
essure Contact 
s are one of the 
R&IE designs. 
shown a normal 
tion line. 


AY ano INDUSTRIAL ENGINEERING CO., Gareensoure, Pa. 





The 
CHECK 
LIST 


CONDUCTOR SUPPOR) 
CLAMPS AND FITTIN 


DISCONNECTING SWITCE 
INDOOR AND OUTDOOR 


HORN GAP SWITCH 
INTERRUPTER SWITC! 


CUTOUTS AND 
THERMO-RUPTER: 


SWITCH OPERATI 
MECHANISMS 


SUBSTATIONS 


OPEN OR ENCLOSE 
ISOLATED PHASE 
HEAVY DUTY BUS 


KIRK INTERLOC 
SYSTEMS 


AUTOMATIC 
EQUIPMENT 


METAL CUBICL 


TESTING DEVIC 


Ss 
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A massive earthmoving fleet of International Diesel 
shipment overseas 


Here today. There tomorrow. It’s an ever- 
changing picture, the movement of Interna- 
tional TracTracTors to the battlefront and on 
the battlefront. 


The Navy’s Seabees are making history with 
these big crawlers. Wherever these tractors 
go, manned by Seabees who are skilled in 
every phase of construction and earthmoving 
know-how, they are helping speed Victory. 
Their. record is one of American valor, 
American planning, American production. 


Airfield runways are completed in a hurry with equipment like this. 


in nk 2 


TracTracTors at Port Hueneme, Calif., ready ‘or 

to the Seabees. 

When the war is over and Internationa 
TracTracTors, Wheel Tractors, Engines and 
Power Units are again plentiful for civilia 
use, look to this equipment for the answer to 
your power needs. These tractors and en- 
gines are sold and serviced by a nation-wide 
International Industrial Power distributor 
organization. 


INTERNATIONAL HARVESTER COMPANY 
180 North Michigan Ave. Chicago 1, Illinois 


International Diesel TracTracTor, with 


sheeps-foot roller, working for the Seabees in the South Pacific.—Official U. S. Navy Photo. 
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OSTER WHEELER 


For the sixth time Foster Wheeler's Carteret Works has been awarded the 
Army-Navy "E" for excellence in production. Working to the exacting 
standards of Navy inspection, the shops have turned out unprecedented 


quantities of quality equipment. 


@ Steam Generators, Condensers and Distillers 


for the Navy, Maritime Commission and our 
Allies. 


e@ Boilers, Condensers, Heaters, Evaporators and 


Cooling Towers for power plants here and 
abroad. 


@ Petroleum, Petro-Chemical and Chemical Plants 
for the U. S. and our Allies 


The separately-fired superheater steam generator, engineered and de- 
veloped by Foster Wheeler, has been an influential factor in the develop- 
ment of Twin Furnace Steam Generators. 


OSTER WHEELER CORPORATION @ 165 BROADWAY, NEW YORK 6, N. Y. 


J] FOSTER WHEELER W 
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BRING YOUR BILL ANALYSES 
UP TO DATE 


You can save 50% in time and money with 


THE ONE-STEP METHO 





ES eaamecaaee ~~ 


OF BILL ANALYSIS 











LL but current bill frequency data has been rendered obsolete by the 
marked increase in kilowatt-hour sales. How much of this load will 
you retain? 


Now is the time to bring your bill analyses up to date. In addition to a 
knowledge of the existing situation, certain trends may be disclosed which 
will be of considerable value to you in planning your post-war rate and pro- 
motional programs. 


The One-Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One-Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
102 blip ands sia York 5, N.Y. 


Boston Chicago Detroit Montreal Toronto 
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BORATORY TESTS PROVE: 


TRANSITE DUCTS 
IFFUSE HEAT FASTER! 


0M LABORATORY TESTS lasting more than two 
ats comes proof of the superior heat-dissipating 
ities of Transite Ducts. 
yapplying the data from the tests to specific field 
ditions, J-M Engineers have determined the com- 
tive I2R losses of underground ductways in actual 
ration. They have found, as a result of a number of 
studies that Transite Ducts dissipate these losses 
0 13% faster than the other ductways tested. 
isapparent, therefore, that cables in Transite Ducts 
pahigher inherent load capacity. Or, carrying rated 
is, cables will run cooler, thereby reducing copper 
és and increasing cable insulation life. 
unsite Ducts are strong, immune to rust and rot, 
bmbustible, not affected by electrolysis or galvanic 
on. Smooth bore makes possible long cable pulls 
easy replacements. Long, lightweight lengths can 
huickly installed. And, a variety of fittings simplifies 
the most complicated installations. 
titefor Data Book DS 410, Johns-Manville, 
. 40th St., New York 16, N. Y. 


JOHNS-MANVILLE 


PRODUCTS 


hns-Manville | TRANSITE DU 


CONDUIT for use without : 
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.. NINE PROVED WAYS TO 


Much of the component equipment shown on these pages 
’ 


When it comes to translating power plans into power 
plants, the Babcock & Wilcox Company can supply re- 
liable and efficient boiler units complete with all essential 
components from fuel preparations and burning equip- 
ment to breechings and stacks. The company thus has 
control over both the designing and application of the 
equipment and coordinates the various elements to assure 


maximum dependability and economy of performance. 


SEVEN STEPS TO A MODERN 
POWER PLANT 


List minimum equipment and material essential to keep 

plant running for perhaps three years 

Meter, check, or estimate use of kwhr, steam, water, and 

air for each plant use, keeping postwar expansion pos- 

sibilities in mind 

Make rough plan of the entirely new plant you -would 

want to serve these needs. Sécure costs of equipment 

and construction from consulting engineer or direct from 

manufacturers 

Compare new-plant plans with existing layout to find 

points of paraliel arrangement, suitabie locations for 

needed new items, building changes and the like 

Estimate fuel, labor and ‘perhaps maintenance savings for 

each step of the modernization 

Calculate how long each individual improvement will 

take to pay for itself 

Prepare brief report suggesting that needed steps be ap- 

proved first. Optional improvements can then be examined 

individually an the basis of the savings each will effect 
From POWER, December 1944 


SUPERHEATERS. B&W Superheaters are properly 
designed and fabricated, with respect to steam and 
gos flow, to function efficiently with boilers de- 
signed and built by B&W. Available in both drain- 
ing and non-draining types as shown. 


can be applied to modernizing, and thereby step up the 
efficiency ot, existing power facilities. 

When you select B&W steam-generating equipment for 
large or small plants, you get the benefit of over 60 years 
specialized experience in designing and fabricating 
boilers and related equipment with a long record of highly 


satisfactory service. 


B&W DIRECT-FIRING PULVERIZED-COAL SYSTEM B&W 
direct-firing pulverized-coal system has edvantages in 
ease of operation, reliability and upkeep that make it 
economical for small os well as large boilers. It is read- 
ily applied to oil-fired boilers for conversion to coal 
firing. 





B&W PULVERIZERS. The simplicity and sturdiness of 
B&W ball-bearing type pulverizers assure high avail- 
obility with low i in direct-firing pulverized 
coal systems. They provide consistently high fineness 
and respond quickly to changes in load with automatic 
control of raw-coal feed. 
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i 7 CHAIN-GRATE STOKERS. Babcock & Wilcox or gta Stokers 
ECONOMIZERS. B&W s effect app ble sav- are widely used with free-burning bi al, 
ings in fuel and con be built to meet the size and pressure lignite, and coke breeze. They can be furnished aa natural, ine 
requirements of any installation. The Return-Béhd Econo- duced, or forced draft, d ding upon op 9 
miter shown can be easily cleaned, and pressure parts may - ” 
be inspected externally while in service. 











WATER-COOLED FURNACE CONSTRUCTIONS 
B&W Water-Cooled Furnace Constructions are 
extensively applied for partial or complete 
water cooling of furnaces of all sizes, shapes, 
and forms, and with all fuels and combus- 
tion methods. Studded-tube type of con- 
struction is shown. 





SECONDARY-AII. (NLET 7 ADJUSTABLE 
“5 SECONDARY-AIR VANES 
OUVRE DAMPERS 


BURNER 








ay | 
pear: ne AIR HEATERS. B&W Tubular Air 
Heaters are inherently tight ond 
MULTIFUEL CIRCULAR BURNER. Pulverized solid Off BURNERS. B&W Oil Burners effect rapid and efficient, and cre easy to keep 





fuels, oil, and gas are burned singly or in any complete combustion at all rates of fuel feed, clean. Avoilable in multi-pass gas 
combination with this burner. It provides a single using mechanical, steam, of steam-mechanical flow type, as shown, or longi- 
means of efficiently burning @ wide range of fuels, atomizers, depending on the oif and operating tudinal gas-flow type, ond in sizes 
Permitting advantage to be taken of i in ilable in a range of heat liberat- to meet the requirements of any 
the availability and market prices of these fuels. ing capacities that meet all requirements, boiler installation. 








ee THE BABCOCK & WILCOX CO.* 85 LIBERTY STREET, NEW YORK 6, N. Y. 
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Climatic conditions, under which various communi- 
cations equipments are operated, vary from the 
sub-zero temperatures of the northernmost climates 
to the tropical temperatures encountered at the 


equator. Conditions of humidity cover the extreme 
range; from the dry arid regions of the many 


deserts, to the almost 100% humidity in tropical 


and sub-tropical atolls. 


It has been the problem of Sangamo engineers to 
design and produce capacitors that perform faith- 
fully under these varying conditions, and so assure 
vitally needed communications at all times. 

The wide variety of capacitors illustrated insures 
the availability of the proper unit for almost any 


mica capacitor requirement. 


SANGAMO ELECTRIC 
COMPANY 


SPRINGFIELD, ILLINOIS 
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Ford Announces 


NEW DEVELOPMENTS 
in the Heavy Duty [OOH.P 


FOR TRUCK OPERATORS 


The Model 59 engine is now offered as 
original equipment only. It will eventu- 
ally be made available as a service 
replacement in Ford Trucks and Com- 
mercial units already on the road. Here 
are some of the important improve- 
ments in this engine: 


NEW long-life Tri-Alloy connecting rod 
bearings . . . NEW aluminum alloy pistons 
with four rings for oil economy ... NEW 
larger capacity oil pump with more screen 
area for improved lubrication . . . NEW 
crankshaft rear bearing oil seal 

NEW rust-proofed valve springs .. . IM- 
PROVED valve seat cooling .. . NEW flat- 
type waterproof distributor with full auto- 
matic advance and vacuum control . . 
IMPROVED carburetion . . . IMPROVED 
intake manifold for easy vacuum pipe con- 
nections . . . SIMPLIFIED design, easier 
service accessibility . . . clutch can be 
replaced without removing oil pan... more 
parts are interchangeable, reducing the 
number of service items required. 





D> 





FORD V6 


a S HERE—the first of wartime 
truck engineering develop- 
ments by Ford to be made avail- 
able to civilian operators. An im- 
proved Heavy-Duty, 100 H.P. V-8 
engine now powers Ford Trucks 
and Commercial units which are 
in limited production for civilian 
priority holders. 


Known as the Model 59, this 
great power plant includes many 
engineering advancements, made 
in response to military needs, 
which raise Ford Truck engine 
performance to new high levels— 
with important service benefits of 
interest to every truck owner. 


FORD MOTOR COMPANY 
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Because you get maximum sulphur removal per 
pound of oxide. Lavino Activated Oxide is 
made especially for maximum activity and 
capacity, maximum trace removal and shock 
resistance. Comparing cost, performance and 
savings, we believe Lavino Activated Oxide has 
no close rival. 


For more information about its remarkable 
record, just write a note on your letterhead to 


E. J. LAVINO AND COMPANY 
1528 Walnut St., Philadelphia 2, Pa. 




















DAVEY TREE TRIMMING SERVICE 


1846 


JOHN DAVEY 


Founder of Tree Surgery 


DAVEY 


TREE [TRIMMING 
FOR 


LINE CLEARANCE 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 











Why dig through a 


PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These féw 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts, 


L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
Tees with same con- 
tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for 
installation and easy taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


quick 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting Is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


wean 


FITTINGS _ 


19 
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"WHERE QUICK REPAIRS 
ARE NECESSARY 
DAVEY AUTO. 


AIR IS BEST! 


SAVES : TIME - MONEY - MANPOWER 


The conventional, trailer- 
mounted air compressor still 
has its place on construction 
jobs where air is needed in 
one place for a period of 
days or weeks. Here, the 
famous Davey Air Aristocrat 
does a job second to none. 


MOST COMPRESSOR JOBS ARE SMALL 











Pe most yen eae oetepingeet nad 
bs are and don 
“ASTER, MORE. ‘ECONOMICALLY, WITH 
LESS MANPOWER by takin edvantage 
of the MOBILITY of the DAVEY AUTO- 

AIR COMPRESOR. 


The Davey AUTO-AIR is mounted on the 
truck, and will - anywhere as fast as 
the truck can At the same time, 
because the A ITO. AIR occupies less 
than one-third of the body space, the 
same truck can carry the men, tools 
and materials to do the job. 


Power for the compressor is taken direct 
from the truck engine through the Davey 
Power-Take-Off. ‘eo of one engine re- 
duces “‘first’’ cost, lowers operating and 
maintenance costs — provides more gir- 
per-dollar-invested over a long period 
of years. This time-proved, heavy-duty 
compressor can be mounted on most 
trucks — whether new or already in use 
and can be readily changed from one 
truck to another. 


Available in 60, 105, 160, 210 and 315 
cim capacities. 


PUBLIC UTILITY COMPANIES ARE 
THE BIGGEST USERS OF DAVEY AUTO-AIR 





DA 


DEALERS 


IN PRINCIPAL CITIES 
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Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 
Rack Rakes 


Trash Racks 
Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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HE Water Plants of this coun- 

try are needlessly pumping a 
combined total of FOUR BILLION 
gallons of water per day, most of 
which could be saved, if unaccounted- 
for leakage or waste was brought un- 
der good economic control. It is a 
financial problem ... and a national 
problem when it comes to the war 


effort. 


Consider the total amount of chlorine 
that is needlessly used 
DAILY to treat and to pump this tre- 
mendous DAILY wasted gallonage. If 
all public water supply systems were 


and coal 


to make an effort to reduce unaccount- 


ed-for water you can imagine the total 


Reduce Water Waste 


WITH BETTER WATER METER 
TESTING AND REPAIRING 


Kaa Ke Kaka Keka Ka Kak 


Glideth by the Mill 
the Miller Of” 


SHAKESPEARE 


possible saving of essential war ma- 
terials. Such a program will not only 
greatly help the War effort . . . reports 
from numerous cities show that it will 
result in increased revenue, through a 
better accounting for water pumped 
into the distribution system. Records 
prove that one of the most effective 
ways to minimize needless pumpage 
is systematic inspection, testing and 
repairing of water meters, especially 
the smaller sizes which have been in 
“operation” without attention for a 
number of years. 


Your Trident representative will be 
glad to help you start a meter testing 


and repair program. 


NEPTUNE METER COMPANY © 50 West 50th Street « New York 
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EGRY BUSINESS SYSTEMS 





EGRY SPEED-FEED may be attached to any 
standard typewriter in one minute, with- 
out change in construction or operation, 
and with Egry Continuous Forms, prac- 
tically doubles the output of the operator 
since all her time becomes productive. 


@ The systems shown at the left step 
up the making of handwritten and 
typed records for the reason that time- 
EGRY TRU-PAK speeds the writing of all consuming, tiresome, manual opera- 
cused I calien omnes tions, such as inserting and removing 
and temptation. Assures Positive control loose carbons from the forms have 
over all recorded transactions. 

been eliminated. When you use Egry 
Business Systems you'll find that more 
records are written in less time be- 
cause the operator’s efforts are pro- 
ductive. You will be interested in 
learning more about the worth-while 
advantages which accrue to the users 
of Egry Business Systems. Literature 
containing full information will be 
EGRY ALLSET Forms are individually bound sent on request. Or for visual proof 


ae inane ue Ger ee of the usefulness of these systems, a 
handwritten records. practical demonstration may be ar- 
ranged in your own office, at your 
convenience. This entails no cost or 


obligation whatever. 


(" ee ee 
govonenine 
with EGRY BUSINESS SYSTEMS 


THE EGRY REGISTER COMPANY, DAYTON 2, OHIO, Dept. F-621 
EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Sts., Toronto, Ontario, Canada 


Egry maintaine sales agencies in all principal cities 
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The photograph shows one side of a twin 
60,000-sq. ft. Elliott condenser which serves 
a 65,000-kw turbine-generator, first unit in 
the new Harbor Steam Plant of the City of 
Los Angeles. The picture of the model which 
was made for study before the plant was 
built shows the arrangement of the turbine- 
generator with the twin condensers on 
either side, the units being joined by a 
special exhaust connecting piece. The twin 
arrangement of the condenser was desir- 
able for several reasons, one of which was 
rigidity and low center of gravity, vital in 
designing the turbine foundations to with- 
stand possible earthquake tremors. 

The arrangement gives a low broad 


Aq ELLIOTT 


von wos et wth CONDENSERS ” ELLIO 





foundation to carry both turbine-generd 
and condenser and allows solid bolting 
the condenser on its foundations instead 
spring supports, differential expans 
being taken care of by rubber fabric 
pansion joints between each conde 
and the connecting piece. 


Each condenser is served by a triple 
stage steam jet ejector and there are 
additional single-stage ejectors for q 
startup purposes. 


The entire installation is typical of 
successful solution to unusual proble 
resulting from the able cooperation 
Elliott engineers. 


COMPAN 


Heat Transfer Dept., JEANNETTE, 
Plants at JEANNETTE, PA. — RIDGWAY, 
SPRINGFIELD, O.—NEWARK, N. 4 


DISTRICT OFFICES IN PRINCIPAL Cl 


TEAM TURBINES » GENERATORS » MOTORS » CONDENSERS » FEEDWATER HEATERS AND DEAERATORS « STEAM JET 
ENTRIFUGAL BLOWERS + TURBOCHARGERS FOR DIESEL ENGI NES « TUBE CLEANERS « STRAINERS « DESUPERHEATERS + 
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Due to wartime travel restriction, conventions listed are subject to cancellation. 


@ JUNE +7 





{ National Association of Railroad and Utilities Commissioners will hold executive 
committee meeting, Chicago, Ill., July 12, 1945 





{ Municipal Finance Officers of the United States and Canada start regional meeting, 
oise, Ida., 





{ National Rural Electric Coéperative Association will hold meeting of national board of 
directors, Chicago, Ill., July 17, 18, 45. 





§ American Water W ir Association, Michigan Section, will hold meeting, Flint, 
Mich., Sept. 12, 13, 





q American Water Works Association, Western Pennsylvania Section, will hold eS) 
meeting, Pittsburgh, Pa., Sept. 14, 1945. 








4 National Association of Railroad and Utilities Commissioners will hold annual con- 
ference, French Lick Springs, Ind., Sept. 17-20, 1945. 





q New England Gas Association will hold Home Service Development Conference, 
Boston, Mass., Sept. 17-21, a. 





q eae: of Comme rce ” the United States will hold board meeting, Washington, 
». C., Sept. 21, 22, 1945 





q Chamber of Commerce of the United States starts board meeting, Washington, D. € 
1945. 





4 Thirty-seventh annual Governors Conference convenes, Mackinac Island, Mich., 1945. 








r 


9 JULY @ 








§ American Water Works Association, Southwest Section, will hold meeting, Oct. 
15-17, La 





§ American Water Works Association, North Carolina Section, will hold meeting, € 
Charlotte, N. C., Nov. 5-7, 1945. 





4 American Water Works Association, Virginia Section, will convene, Roanoke, Va., 
Nov. 8, 9, 1945, 





q pere Water Works rem New Jersey Section, will hold meeting, Atlantic 
City, N. J., Nov. 8-10, 
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A United States War Signal Service Job been 


S/Sgt. Joseph Hunt of Tuscola, Ill, and S/Sgt. Hobe Brown of Philadelphia, Pa., net : 
members of a signal heavy construction company, while operating on the western zati 
front clamp spiral No. 4 cable to houses of Trier, Germany, many of which were ; 
flying the white flag of surrender. diff 
are 
cuss 


Signal Corps Photo 
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The Product of the Dollar in 


Various Types of Business 


The relationship of invested capital to annual net 
sales in public utilities and other types of industry. 


By ERNEST R. ABRAMS 


ow many dollars of investment 

H in plant, property, and equip- 
ment are required by various 

types of industry to produce one dollar 
of annual net sales? How many dol- 
lars of funded debt, stocks, and surplus 
are needed for the same purpose? How 
many dollars of plant and capital are 
required per employee? What is the 
rate of annual turnover of plant and 
capital in each industry? What has 
been the impact of the war effort on the 
net sales, investment in plant, capitali- 
zation, and number of employees of 
different types of undertakings ? These 
are some of the questions to be dis- 
cussed in this article, and since it must, 


795 


of necessity, deal with figures they will 
be presented in tabular form. 

Unfortunately, data for complete 
industries can be presented in the case 
of but two of the twenty-three varieties 
under consideration. These are Class 
A and B electric power and light utili- 
ties, whose annual statistics are assem- 
bled by the Federal Power Commis- 
sion, and Class I steam railroads for 
which the Interstate Commerce Com- 
mission performs a similar service. But 
in the case of the remaining twenty-one 
industries, segments of each have had 
to be used. 

It is not believed, however, that the 
use of portions of the various fields of 
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enterprise has distorted their pictures. 
While there are a number of small tele- 
graph utilities in the country, conclu- 
sions based on the combined statistics 
of Western Union and Postal Tele- 
graph which dominate the field should 
approximate those of the entire indus- 
try. In the same way, use of data for 
the Bell Telephone system should give 
one a picture of the industry despite the 
fact that independent systems far out- 
number the Bell companies. Again, the 
combined data of the ten largest iron 
and steel producers should present an 
accurate view of that field of enterprise. 
And even in the case of the nonferrous 
metal industry, where Aluminum Com- 
pany of America does not report net 
sales, or in the automotive field, where 
Ford Motor Company publishes prac- 
tically no vital information, use of data 
for the remaining ten largest factors in 
each field should produce figures which 
approximate those that could have 
been obtained through inclusion of the 
missing companies. 


HE data presented in the four 
tables require some explanation. 
Since this article is being prepared in 
late March of 1945 and the 1944 an- 
nual reports of most of the enterprises 
included in the tables have not yet been 
released, it has been necessary to use 
1943 data. In addition, the plant, prop- 
erty, and equipment investment used is, 
in every instance, the gross book value. 
This has been done because the depre- 
ciation and depletion policies of the 
twenty-three industries vary widely, 
both within industries and among indi- 
vidual companies, so it was felt that 
gross figures would be fairer to the 
broad field. 
The basic data on which all calcula- 
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tions in this article are made, and the 
material presented in Tables II, III, 
and IV, are contained in Table I, while 
the notes thereto appended apply with 
equal force to all tables. 

As will be immediately apparent 
from Table I, each of the twenty-three 
industry groups increased their net 
sales in 1943 over 1940, although in 
widely divergent proportions. Where 
the dollar sales of mixed gas utilities in 
1943 were only 11.8 per cent above 
those of three years earlier, the sales 
of aircraft and aircraft parts manufac- 
turers jumped 2,537 per cent. In fact, 
eight of the twenty-three industry 
groups more than doubled their dollar 
volume of sales in the period under re- 
view. On the other hand, where mixed 
gas utilities showed a decline of 23.5 
per cent in employees during the three 
years, the working staff of aircraft and 
parts manufacturers expanded by well 
over 400 per cent and that of air lines 
by nearly 500 per cent. 


ucH of the increased sales of air- 
craft, automotive, tire, electrical 
equipment, railway equipment, and 
similar manufacturers can, of course, 
be traced directly to the impact of the 
war effort, and to the creation of pro- 
duction facilities by the Defense Plant 
Corporation and other federally owned 
agencies. For example, where the dol- 
lar sales of aircraft and parts manufac- 
turers increased more than 25-fold be- 
tween 1940 and 1943, the rise in plant 
account was but a meager 106.8 per 
cent and the boost in capitalization but 
197.2 per cent. This vast expansion in 
dollar value of output is, as you will 
recognize, solely the result of aerial 
warfare. The doubling of dollar sales 
by rubber companies reflects the rate at 
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which a modern war chews up their 
product. Even the rise in annual 
revenues of the Greyhound Corpora- 
tion, our one nation-wide bus system, 
indicates the strain which war has put 
upon our transportation systems. 


HE effect of this increased demand 
for matériel of war has been to 


utilize manufacturing facilities more 
hours of the day—to fill the valleys— 
and thus to produce greater earnings 
for each dollar of plant investment. 
With that thought in mind, suppose we 
turn to plant, property, and equipment 
which each of the twenty-three indus- 
try groups requires and see how much 
further was invested because of the 


e 


TABLE I 


Net Sates, PLant INVESTMENT, INVESTED CAPITAL, AND 
EMPLOYEES OF 23 INDUSTRY Groups IN 1943 anp 1940 


In Millions of Dollars 


And Actual Employees 
Plan 


Net Sales 
1943 


1940 
2,487 


1943 
14,844 
27,655 

289 
314 
1,689 


X—Electric 
X—Railroads 
5—Mixed Gas .... 
20—Mftd. Gas 
20—Nat. Gas 
2—Telegraph-B .. 
1—Greyhound . 
10—City Trans. 
&—Ry. Equip. 
7—Aircraft 

5—Meat Pkg. ..... 
10—Chemicals 
10—Auto, Parts .... 
10—Nonferrous .... 
5—Elec. Equip, ... 
5—Tires, etc. ...... 
10—Stores-N 

5—Air Lines 
5—Farm Impl. 
6—-A & BCoal.... 
10—Iron & Steel ... 
1—Bell System .... 
30—Oil-O 


70 


t 
1940 


14,407 
26,345 


Thousands 
Employees 
1943 1940 
187.4 242.5 
1,355.1 1,206.8 
6.8 8.9 
11.0A 
29.5 
51.2 
9.9 
36.7 
56.3 
70.5E 
176.3 
110.6 
4218 
116.6 
166.7 
126.8 
261.5 
17.5 
84.5 
57.1 


Capital 
1943 1940 
14,127 13,476 
18,759 18,950 
277 281 277 
324 278 270 
1,658 1,289 
337 59 270 

78 49 
503 
552 
108 
670 
1,276 
1,466 
1,311 
537 
455 
982 
65 
511 
410 
3,417 
3,857 
7,269 


4,630 
4,768 


9.913 7.839 


X—All Class “A and B” electric utilities and all Class “I” railroads 
A—Employees of three small companies not available 

B—Western Union and Postal Telegraph merged in 1943 
C—Employees of two small companies not available 


D—Employees of six companies only 
E—Employees of five companies only 


F—Employees of eight companies only in both years, and excluding 52,400 employees in govern- 
ment-owned plants operated by Du Pont in 1943 
G—1943 employees of one small company not available 


H—1943 employees of nine companies only 


I—1943 employees of one large manufacturer not available 

J—1943 employees of two anthracite producers not available . 
K—1943 employees of Republic and 1940 employees of Crucible not available 
M—Includes employees of Western Electric and Bell Telephone Laboratories 


N—Mail order, chain, and department stores 
O~Includes producers, refiners, and marketers. 
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war effort. This can best be portrayed 
through use of a comparative table. 
Table II requires some discussion, 
since there are two methods of deter- 
mining the investment in an enterprise. 
One is the investment in plant, prop- 
erty, and equipment, and the capital 
embarked on the enterprise regardless 
of its source or the terms under which 
it was engaged. That is the method 
adopted in this article. The other is the 
net worth basis, under which all debt 
securities are excluded, and only the 
capital contributed by the stockholders 
—the partners in the business—is rec- 
ognized. And both are grossly unfair 
to certain types of enterprise. 
Industries of the type of public utili- 
ties and railroads are seldom borrow- 
ers at banks; they have little or no 
short-term debt, and they carry little or 
no inventory other than fuel and sup- 
plies which are constantly being con- 
sumed. But, as will be seen from Table 
II, they do have an enormous invest- 
ment in plant for each dollar of annual 
revenues produced, and it has long 
been recognized that half the capital 
they require can safely be borrowed. 
Moreover, that debt is never paid in the 
sense of complete extinguishment. In- 
dividual security issues are retired, 
generally through a refunding opera- 
tion, but few public service corpora- 
tions ever are completely out of debt. 
Obviously, then, use of the net worth 
grossly distorts a public service picture. 


N the other hand, use of fixed 
capital invested in plant is just as 
unfair to other types of enterprise, such 
as retail stores, meat packers, and tire 
manufacturers who must carry heavy 
inventories and who can turn that in- 
ventory many times a year. Since their 
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merchandise and their inventories are 
liquid in the sense that they can readily 
be converted into cash, these enter- 
prisers rightfully look to the commer- 
cial banks for a part of their capital. 
In the case of retail stores, there may 
be no investment whatever in plant, 
property, and equipment. 

Although somewhat repetitious, the 
rate of annual turnover of investment 
in plant and of total capital employed 
by the twenty-three industry groups 
are presented in Table III. This, ob- 
viously, could have been determined 
from Table II, but is being presented 
for those of you in too much of a hurry 
to figure. 

It will be seen from the foregoing 
table that all forms of public service 
have a lower rate of turnover than in- 
dustrials. When we pick the more ex- 
treme items out of the foregoing list, 
the distinction is most impressive. 
Comparing aircraft and parts, for ex- 
ample, with public utilities generally 
(electric, gas, and telephone), it would 
appear that the aircraft industry turns 
over an invested dollar one hundred 
and twenty-five times, while the utili- 
ties turn over an invested dollar once. 
Other industrials are not so extreme, 
of course, and the performance of the 
aircraft industry is undoubtedly espe- 
cially volatile, because of skyrocketing 
increase in its production caused by the 
war effort. It would seem to indicate, 
however, that on the average all types 
of industries other than public utilities 
turn over their investment dollars 
many, many times as compared witha 
single turnover of the utility’s invested 
dollar. 


} in close relationship between 
book value of plant and capitali- 
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TABLE II 


Dotiars oF INVESTMENT IN FIXED PLANT AND ToTAL CapiITAL REQUIRED BY 
EACH OF THE 23 INDUSTRY GRouPs TO PropUcE ONE DOLLAR OF 
Net SAEs 1n 1943 ann 1940 


Electric Utilities 

Class I Railroads 

Mixed Gas Utilities 
Manufactured Gas Utilities ............ eo: 
Natural Gas Utilities 
Telegraph Utilities 
Greyhound Bus 

City Transportation 
Railway Equipment 
Aircraft and Parts 

Meat Packing 

Chemical Manufacturing 
Automotive and Parts 
Nonferrous Metals 
Electrical Equipment 

Tires and Rubber Goods 
Retail Stores 

Air Lines 

Farm Implements 
Anthracite and Bituminous 
Iron and Steel Production 
Bell Telephone System 
Petroleum 


Plant 
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zation, expressed in terms of the num- 
ber of dollars of each required to pro- 
duce one dollar of annual net sales, and 
the rate at which each is turned over in 
1943 and 1940 are the significant mes- 
sages of Tables II and III. To enable 
the reader to grasp this significance the 
more readily, the lowest five, numeri- 
cally, in plant investment and capitali- 
zation of the twenty-three industry 
groups are listed beside the five highest 
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in turnover in each of the two years. 
In the same way, the five highest in 
plant and capital are listed beside the 
five lowest in annual turnover in the 
exhibit on page 800. 


HE striking similarity between the 
four listed groups is visible evi- 
dence of what every utility executive 
long has known — that the peculiar 
characteristics of his business set it 


JUNE 21, 1945 




































PUBLIC UTILITIES FORTNIGHTLY THE } 








Lowest Plant Investment Highest Annual Turnover 
1943 1940 1943 1940 
Aircraft Meat Packing Aircraft _ Meat Packing 
Meat Packing Retail Stores Meat Packing Retail Stores 
Automotive Aircraft Automotive Aircraft | 
Tires and Rubber Automotive Elec. Equipment Automotive Elec, U 
Retail Stores Farm Implements Tires and Rubber Farm Implements Class I 
Lowest Capitalization Highest Annual Turnover os < 
1943 1940 1943 1940 Nat. Ge 
Meat Packing Meat Packing Aircraft Meat Packing — 
Automotive Retail Stores Meat Packing Retail Stores Greyhot 
Elec. Equipment Automotive Automotive Automotive —“ 
Tires and Rubber _— Elec, Equipment Elec. Equipment Elec. Equipment City f 
Retail Stores Aircraft Tires and Rubber = Aircraft ag 
Highest Plant Investment Lowest Annual Turnover Chemic: 
1943 1940 1943 1940 —_ 
Elec. Utilities Railroads Elec. Utilities Railroads Elec, E 
Manuftd. Gas Elec. Utilities Mixed Gas Elec. Utilities Tires a 
Mixed Gas Manuftd. Gas Manuftd. Gas Manuftd. Gas Retail | 
Natural Gas City Transptn. Natural Gas City Trans, Air Lit 
Telephone ~ Natural Gas Telephone Natural Gas Farm | 
Highest Capitalization Lowest Annual Turnover shagh 
1943 1940 1943 1940 Bell Te 
Elec. Utilities Elec. Utilities Elec. Utilities Railroads Petrole’ 
Mixed Gas Railroads Mixed Gas Elec. Utilities 
Manuftd. Gas Mixed Gas Manuftd. Gas Manuftd. Gas 
Natural Gas Manuftd. Gas Natural Gas City Trans. 
Telephone Natural Gas Telephone Natural Gas apart 
e prise - 
TABLE III consi¢ 
RATE oF ANNUAL TURNOVER OF INVESTMENT IN PLANT AND TOTAL devise 
CapitaAL EMPLOYED BY THE 23 INDUSTRY GROUPS recou 
Plant Capital 
1943 1940 1943 1949 @ be gr 
(2 (vee tag Ofc |), a 0.23 0.17 0.25 0.18 @ tectio 
RGIDRB AAR OMNOAUS oe ier0:c605.4. Seles aiese'elo bee s 0.33 0.13 0.48 0.17 
Mixed Gas Wes: 6.5.65 6o5 50. o:cis 0:00 0:0:0'0' 0.26 0.24 0.27 0.24 
Manufactured Gas Utilities .............. 0.26 0.22 0.29 0.26 | 
MUNG ALMGAS ETIOS 6 ..¢./550:6:0.0.05.0.6.6008.0000 0.28 0.23 0.37 0.30 | 
Telegraph UUM ..6.0.6cccccvceecseess 0.41 0.30 0.62 0.37 * 
OSPF ONTO NESIIB 6 6 oorc sis.o:0r.0erersiernw's-ers eiscraievs 1.49 0.71 2.66 1.14 cons! 
RESEy A AMSDOTEAUION 6 5.5: 6i0:5si0-5 05s0e vanes 0.36 0.22 0.52 0.29 in tt 
Ran Way EGuiOMent <6 6066s00 e000 over wees 2.69 0.53 2.52 0.54 
Aircraft and Parts .........0ceccccceccees 38.30 2.89 14.51 1.58 9 1943 
[EA Vel fat | ara 7.41 3.98 5.44 3.14 force 
Chemical Mantifacturing .........00s06s0. 1.33 0.87 1.15 0.68 : 
Automotive and Parts ............eceeeee- 5.23 2.69 3.60 2.06 @ the it 
NGRECETOUS BACIAIS ooo. 5c cocccovcvceses ees 0.94 0.53 0.81 0.55 ere 
Blectrical Fanigment .. 6666s cccicceces se 4.80 2.03 3.30 1.65 per € 
Tires and Rubber Goods ............00000: 3.98 1.40 3.04 1.26 # of a 
NS oninakatesectnen tusks subas 3.94 3.10 2.76 229 9 Sales 
PRIS MERIRES Faroe is aioe nore sais aire wis sGawraee seine 1.93 1.15 1.29 1.20 < 
I ois cnnnnccsunensenwines 2.59 2.21 1.55 0.91 zatio 
Anthracite and Bituminous ............... 0.54 0.37 0.61 0.41 Tabl 
Iron and Steel Production .........sesse0% 1.06 0.60 1.60 0.82 
Bell Telephone System .........0..eseeees 0.28 0.25 0.40 0.30 A 
aia anbaieNa eter ors ian ore oh Avis ee elas oieainrets 0.58 0.40 0.80 0.55 
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TABLE IV 


ANNUAL Dotiar Sates, Book VALUE oF PLANT, AND CAPITALIZATION 
Per EMPLOYEE IN DoLiars For 1943 anv 1940 






Sales Plant Capital 

1943 1940 1943 1940 1943 1940 
Bit. WI oo iescnesenesveses 18,521 10,255 79,729 59,140 75,431 55,160 
Close T BaMORES 22.0.5 eccccces 6,682 4184 20,408 25,656 13,843 18,455 
Mixed Gas Utilities ............. 11,197 7,622 42,365 31,127 = 41,193 31,141 
Mitd: Gas: Utilities: oo. i ccc cee ese 8,537 5,790 31,654 25,833 28,238 21,603 
Nat: Gas ‘WEHHES: o65.. ccc ccs ees 19,417 13,021 69,022 56,133 52,579 43,667 
Teéesraph Utes ......0000006 2,574 1,949 6,347 6,583 4,142 5,276 
GrbyHOUNG US <c6 sis0s 508 coe ees 8,642 5,604 5,777 7,849 3,251 4,896 
Railway Equipment ............. 16,258 5,311 6,030 10,002 6,449 9,810 
City Transportation .....+....<... 6,138 3,934 16,881 18,006 11,789 13,729 
Aiscraft Manutg@. ..60.6.ccccees 10,280 1,658 257 608 746 1,227 
Meat Paclatie secisiccsse cocks 19,807 11,91 2,671 2,998 3,668 3,797 
Chemical Manufg. . ae 12,424 7,808 9,134 9,010 10,553 11,243 
Automotive ....... 8,979 7,158 1,697 2,659 2,509 3,476 
Nonferrous Metals . 7,423 6,237 7,931 11,864 8,032 11,243 
Elec. Equipment ........ 7,436 5,348 1,548 2,632 2,255 3,205 
Tires and Rubber Goods .. 17,319 4,437 4,470 3,240 5,713 3,587 
Retail StOn€S: 6 cincic cones 10,113 8,529 2,565 2,776 3,662 3,755 
Mir PANES: 20/510 vic eccis 1,215 4,478 629 3,895 944 3,725 
Farm Implements . 7,488 5,529 2,885 2,499 4,829 6,076 
Aand B Coal ..... 6,279 2,972 9,209 8,032 8,818 7,181 
Iron and Steel .. =e 6,524 4,839 6,258 8,105 4,072 5,838 
Bell RElCPHOME o5.6-< <cicccwosivec Che 3,752 3,646 12,287 14,805 9,352 11,977 
peteOlGtiinn ). one o a aiitone cas coc. 17,761 11,382 30,738 25,778 22,232 20,855 

e 


apart from all other forms of enter- 
prise — that it is deserving of special 
consideration when revenue laws are 
devised — that since losses cannot be 
recouped from future earnings, it must 
be granted an extra measure of pro- 
tection. 


[’ has previously been noted that 
while some of the industries under 
consideration showed a vast expansion 
in their working staffs during the 
1943-1940 period, others reduced their 
forces. This has, of course, distorted 
the investment each of them has made 
per employee and has upset the amount 
of annual dollar sales per worker. 
Sales, book value of plant, and capitali- 
zation per employee are presented in 
Table IV. 

A number of influences were at work 
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to account for changes between 1943 
and 1940 in the statistics presented in 
Table IV. The largest rise in dollar 
sales per employee occurred in the air- 
craft industry where, despite a boost of 
more than 400 per cent in the working 
force, sales per employee far out- 
stripped the increase in employees. On 
the other hand, although Class I rail- 
roads enjoyed a jump of more than 
110 per cent in annual revenues over 
the three years under review, an in- 
crease of 32 per cent in employees held 
the boost in revenues per employee to 
just a little more than 60 per cent. 
Where the investment in plant per em- 
ployee in the aircraft industry declined 
nearly 60 per cent during the period 
under review, that of electric utilities 
bounced by a third. Where the capitali- 
zation of electric utilities increased by 
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more than a third, that of Class I rail- 
roads dropped in nearly the same 
proportion. 


[’ there is a moral to this study it 
would be that, even through the 
greatly agitated period of war produc- 
tion, the financial performance of pub- 
lic utilities has remained relatively quiet 
— indeed almost static—in comparison 
with more volatile industrials. This 
undoubtedly places utility investment 
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at a disadvantage, from the standpoint 
of investment appeal, during the pe. 
riod of dynamic growth. But descend- 
ing the other side of the peak there may 
be found some compensating virtue in 
such stability. The war has been a 
magnificent opportunity for the air- 
craft industry, for instance, to grow, 
Its headaches and problems of adoles- 
cence will begin, however, one minute 
after the last gun is fired, if not even 
before that. 
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Underwater Lands—Is Title Vested 
In U.S. or the States? 


| gare utilities with water front properties may see the Fed- 
eral government step in to take title to lands underneath 
tidal or other waters heretofore vested in the states. A precedent 
for this could be established through Federal permits for oil 
drilling on submerged tidal lands. Secretary Ickes of the In- 
terior Department has announced his intention to grant applica- 
tions to drill for oil on such lands along the California coast. 

To prevent such action, Congressman Doyle (Democrat, 
California) has introduced a resolution (HJRes 122) to “quiet 
the titles in the respective states of the union, to the lands be- 
neath tidewaters thereof, and also to lands beneath the navigable 
waters within the boundaries of the respective states.” Similar 
resolutions have been introduced by Congressmen from other 
States. 

Congressman Doyle has stated that, in interviews with Secre- 
tary Ickes, the latter said that he “intended to let the courts 
finally determine whether the jurisdiction and ownership of tide 
lands under salt water and the submerged lands under fresh 
water were Federal or state owned.” 

Among utilities, this situation would apply especially to those 
companies having steam-electric generating plants or gas works 
situated upon the banks of rivers or tidal waters. The passage 
of such legislation as proposed would assure a continuation of 
State jurisdiction over adjoining underwater lands. 
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The Regulation of Business 
Not Yet Unlimited 





Although there has been an effort to expand the meaning of the 

technical term “affected with a public interest” so as to bring 

new types of private business under full government control, it 

has been only partially successful. There is still held to be a 

difference between public and private callings for the purpose 
of regulation. 


By NEIL H. DUFFY 


HE Securities and Exchange 

Commission has proposed an 

amendment to the Investment 
Advisors Act of 1940 tightening the 
provisions of §§ 206 and 208 so as to 
extend public control of investment 
counselors in relation to clients whose 
§ money is left with them to be invested 
pursuant to the counselors’ judgment. 
The commission would like to have the 
books and records of the counselor 
firms and individuals open to inspec- 
tion, and a requirement that all ar- 
rangements between counselor and 
client be in the form of written con- 
tracts. 

The relationship involved has been 
likened unto that of doctor and patient 
and of lawyer and client. Doctors and 
lawyers are subject to a certain amount 
of regulation. As a condition prece- 
dent to actual practice, they must pass 
exdminations to establish their qualifi- 
cations. They must also be approved 
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by a committee which, after investiga- 
tion, is able to vouch for their charac- 
ter. Enactment of the proposed amend- 
ment is sought because no machinery 
has been set up for establishing the 
qualifications of investment counselors. 

It has been said that this proposal is 
predicated upon the theory that such 
investment counselors’ business is af- 
fected with a public interest and is, 
therefore, subject to public regulation. 
This may or may not be true. At any 
rate it is important to place the phrase 
“affected with a public interest” in its 
proper perspective in order to maintain 
the distinction between the regulation 
of business generally and the more ex- 
tended regulation of business as a 
public utility. Utilities are required to 
furnish reasonable and safe service, 
and the commissions have power to de- 
termine whether or not public service 
companies are fulfilling their duty in 
this respect. The commission’s juris- 
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diction over service is, of necessity, re- 
lated to its authority over rates charged 
for the service, since adequate service 
cannot be required without the added 
power to order proper compensation 
therefor. 

The rule that a business is not nec- 
essarily a public calling or public util- 
ity merely because a legislature says so 
is well settled. That a business requires 
the use of public highways for which 
franchises must be had, or that it op- 
erates under monopolistic conditions, 
while persuasive, are not conclusive of 
the fact that a business is so affected 
with a public interest as to be subject 
to regulation as a public calling. 


HE general rule for determining 

whether a business is public or 
private was laid down by the Supreme 
Court when it held that a calling be- 
comes public when it is devoted to a 
public use, when it becomes of public 
consequence, and affects the commu- 
nity at large.’ 

This provides us with a somewhat 
hazy guide to be followed in dis- 
tinguishing between public and private 
enterprises in a technical sense. So, in 
determining whether or not a business 
is so affected with a public interest as to 
be subject to regulation as a public’call- 
ing or a public utility, one must use the 
phrase “affected with a public interest” 
in the technical or historical sense in 
which it was thus applied by the Su- 
preme Court. 

There has been a tendency to extend 
the zone of “public interest” for reg- 
ulatory purposes in recent years and 
thus to invade the zone of what have 
been customarily considered private 
transactions and dealings. If one were 
to carry the “affected with a public in- 
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terest” theory to its logical and non. 
technical extreme, he could probably 
say that all business affects public in- 
terest and should, therefore, come with- 
in the pale of governmental regulation 
as public utility business. It is always 
difficult to determine just where the 
border line should be drawn. Let us, 
therefore, look at various cases which 
may shed some light on the theories un- 
derlying public regulation of business 
as a public calling or public utility. Mr. 
Chief Justice Taft of the United States 
Supreme Court said that it was difficult 
to lay down a working rule by which 
readily to determine when a business 
has become “clothed with a public in- 
terest.” All business is subject to some 
kinds of public regulation, but when 
the public becomes so peculiarly de- 
pendent upon a particular business that 
one engaging therein subjects himself 


to a more intimate public regulation is | 


only to be determined by the process of 


exclusion, and to gradual establishment j 


of a line of distinction. 


Pte say that a business is clothed | 
with a public interest, he opined, | 
is not to determine what regulation [ 
may be permissible in view of the pri- J 
vate rights of the owner. The extent to j 
which an inn or a cab system may be | 


regulated may differ widely from that 
allowable as to a railroad or other com- 


mon carrier. It is not a matter of leg- fi 
islative discretion solely. It depends on J 
the nature of the business, on the fea- | 
ture which touches the public, and on | 
the abuses reasonably to be feared. To | 


say that a business is clothed with a 
public interest is not to import that the 
public may take over its entire man- 
agement and run it at the expense of 
the owner. The extent to which regu- 
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lation may reasonably go varies with 
different kinds of business. The regu- 
lation of the rates to avoid monopoly is 
one thing. The regulation of rates is 
another. A business may be of such 
character that only the first is permis- 
sible, while another may involve such a 
possible danger of monopoly on the one 
hand, and such disaster from stoppage 
on the other, that both come within the 
public concern and power of regu- 
lation.” 

In the same case it was stated that 
the mere declaration by a legislature 
that a business is affected with a public 
interest is not conclusive of the ques- 
tion whether its attempted regulation 
on that ground is justified. The cir- 
cumstances of its alleged change from 
the status of a private business and its 
freedom from regulation into one in 
which the public has come to have an 
interest are always a subject of judicial 
inquiry. 


I“ a sense, it was said, the public 
is concerned about all lawful busi- 
ness because it contributes to the pros- 
perity and well-being of the people. 
The public may suffer from high prices 
or strikes in many trades, but the ex- 
pression “clothed with a public inter- 
est,” as applied to a business, means 
more than that the public welfare is af- 
fected by continuity or by the price at 
which a commodity is sold or a service 


rendered. The circumstances which 
clothe a particular kind of business 
with a public interest, in the sense of 
Munn vz. Illinois, above referred to, 
must be such as to create a peculiarly 
close relation between the public and 
those engaged in it, and raise implica- 
tions of an affirmative obligation on 
their part to be reasonable in dealing 
with the public.® 

The highest court in this country has 
ruled that a business is not affected 
with a public interest so as to warrant 
regulation by the state merely because 
it is large or because the public is justi- 


fied in having a feeling of concern in 


respect of its maintenance,‘ and a busi- 
ness or property in order to be affected 
with a public interest so as to justify 
regulation by the state must be so em- 
ployed as to justify the conclusion 
that it has been devoted to a public use 
and its use thereby in effect granted to 
the public, according to the same court.° 


HE monopolistic nature of public. 

utility enterprises has been held to 
be a proper basis for regulation. This 
is evidenced in the regulation of their 
rates and service. In a similar vein the 
United States Emergency Court of 
Appeals has said that it has uniformly 
been considered one of the funda- 
mental characteristics of a public util- 
ity that it be a business so constituted as 
to enjoy comparative freedom from 


e 


ice, and the commissions have power to determine whether 


q “UTILITIES are required to furnish reasonable and safe serv- 


or not public service companies are fulfilling their duty in 
this respect. The commission’s jurisdiction over service 1s, 
of necessity, related to its authority over rates charged for 
the service, since adequate service cannot be required without 
the added power to order proper compensation therefor.” 
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pervisory standards, or upon the main- 
tenance of maximum seller’s prices. 


commercial competition. This status is 
attained in two ways: (1) A business 
may practically succeed in eliminating 
its competitors, squeezing them out of 
the field or reducing their activities be- 
low the level of serious competition. 
Sometimes by preémpting the field and 
by the exertion of economic pressure, a 
business may preclude the emergence 
of a serious competitor. (2) The state, 
itself, may place an enterprise in this 
status. The legislature may feel that 
the economic interests of the general 
public will be better served by curtail- 
ing the right to enter a particular call- 
ing, that the conduct of a particular ac- 
tivity is so packed with social and eco- 
nomic ramifications as to require its 
operations fo be limited to a small or 
controlled number of companies. 

The state, therefore, exercises its 
power to exclude or prohibit uncondi- 
tionally the establishment of such an 
enterprise. The discretionary grant of 
a franchise or certificate of public con- 
venience and necessity is the device by 
which the state effects this policy. Then 
exists a monopoly or quasi monopoly, 
which is state created and state sanc- 
tioned. But the state may be very gen- 
erous with its grant of privileges. It 
may grant concurrent franchises, de- 
pending upon the nature of the busi- 
ness and the public interest to be served, 
to two or even more businesses. Ex- 
clusiveness is clearly not an essential 
feature of a franchise; in fact, there 
are presumptions against the creation 
of an absolutely monopolistic status. 
This control by franchise is to be dis- 
tinguished, however, from the lesser 
right of the state, generally, to condi- 
tion the establishment or continuance 
of a business upon the maintenance of 
certain sanitary, safety, or similar su- 
JUNE 21, 1945 


UT, one asks, what are some of the 
specific businesses held subject to, 
or not subject to, Federal or state reg- | 
ulation as public utilities? Well, the 
United States Supreme Court has de- | 
cided that since the adoption of the 
Constitution the business of the butch- 
er, the baker, the tailor, the wood chop- 
per, the mining operator, or the miner 
was never clothed with such a public 
interest that the price of his product or 
his wages could be fixed by state reg- 
ulation. It is true that in the days of 
the early common law an omnipotent 
Parliament did regulate prices and | 
wages as it chose, and occasionally a 
colonial legislature sought to exercise 
the same power; but nowadays one 
does not devote one’s property or busi- 
ness to the public use or clothe it with 
a public interest merely because one 
makes commodities for, and sells to, 
the public in the common callings of 
which those above mentioned are in- 
stances.” The operation of an employ- 
ment bureau has been held not to be a 
business so charged with public inter- 
est as to give the state power to regu- 
late rates for service.® 
Gasoline is one of the ordinary com- 
modities of trade and its sale and dis- 
tribution, however large, were not con- 
sidered so affected with public interest 
as to justify regulation by the state leg- 
islature.? But a company supplying 
heat to several offices, a hospital, post 
office, and a mercantile establishment, 
was held to be a public utility."® A cor- 
poration chartered to furnish steam or 
hot-water service, which has filed rates 
for hearing, is, according to the Penn- 
sylvania commission, a public utility 
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Extent of Rate Regulation 


all Be extent to which regulation may reasonably go varies with 
different kinds of business. The regulation of the rates to avoid 
monopoly is one thing. The regulation of rates is another. A business 
may be of such character that only the first is permissible, while another 
may involve such a possible danger of monopoly on the one hand, and 
such disaster from stoppage on the other, that both come within the pub- 


lic concern and power of regulation.” 








although it does not occupy any public 
streets and all consumers are within the 
same block; and the fact that it has not 
received a certificate of public con- 
venience and necessity is immaterial so 
far as the question is concerned in a 
rate base." 


B Bae business of fire insurance was 
held to be so affected with a public 
interest as to justify legislative regula- 
tion of its rates.* While speaking of 
insurance companies, I would like to 
digress for a moment and mention that 
Congress recently voted to give the in- 
surance business a 3-year moratorium 
from full application of the Federal an- 
titrust laws. Thus, the states are to be 
given the chance to continue to regulate 
in the insurance field. But the states 
must act affirmatively if they are to 
keep the Federal government from 
taking over such regulation. This sit- 
uation of conflicting jurisdiction over 
insurance companies arose last year 
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when the United States Supreme Court 
upset a 75-year-old principle by revers- 
ing the doctrine that insurance is not 
commerce and is not subject to Federal 
regulation under the commerce clause 
of the Constitution. This indicates 
clearly, however, that insurance com- 
panies now are conceded to be clothed 
with a public interest and thus subject 
to either state or Federal regulation. It 
probably would not be feasible to regu- 
late them to the same extent as public 
utilities, however. In Virginia a court, 
sustaining the validity of a statute em- 
powering the state corporation com- 
mission to regulate rates charged by 
fire insurance companies on risks that 
such companies were authorized to 
write in that state, held that the fire in- 
surance business is so affected with 
public interest as to empower the state 
to regulate rates charged for such risks 
by such companies.” 

A daily newspaper business was not 
deemed to be so clothed with a public 
JUNE 21, 1945 



















interest as to warrant the imposition 
upon it, in the absence of an express 
statutory declaration, of an obligation 
to sell advertising space to advertisers 
on equal terms.™* 


i hes New York Supreme Court, in 
a recent case, said : “Consideration 
of the law and facts as presented in the 
absence of legislative regulation dic- 
tates that a publisher of a newspaper is 
not required to accept for publication 
an advertisement in proper form, 
where the rate which the newspaper 
charges for publishing is tendered to 
the newspaper. A newspaper in the 
absence of regulatory legislation is not 
in the same category as common car- 
riers or innkeepers. The newspaper 
business, in the absence of statutes to 
the contrary, is a business essentially 
private, just as much as that of the 
baker, the grocer, or the milkman.”® 

It has been held that places of amuse- 
ment or entertainment are not public 
utilities so affected with public interest 
as to justify a legislative regulation of 
their charges. Mr. Justice Sutherland, 
delivering the opinion of the court, 
said: “A business is not affected with 
a public interest merely because it is 
large or because the public are war- 
ranted in having a feeling of concern in 
respect of its maintenance. Nor is the 
interest meant such as arises from the 
mere fact that the public derives bene- 
fit, accommodation, ease, or enjoyment 
from the existence or operation of the 
business; and while the word has not 
always been limited narrowly as strict- 
ly denoting ‘a right,’ that synonym 
more nearly than any other expresses 
the sense in which it is to be under- 
stood. The characterizations in some 
decisions of businesses as ‘quasi pub- 
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lic’ (People v. King [1888] 110 NY 
418, 428, 18 NE 245, 1 LRA 293, 6 
Am St Rep 389) ‘not “strictly” pri- 
vate’ (Aaron v. Ward [1911] 203 NY 
351, 356, 96 NE 736, 38 LRA(NS) 
204), and the like, while well enough 
for the purpose for which they were 
employed, namely, as a basis for up- 
holding police regulations in respect of 
the conduct of particular businesses, 
cannot be accepted as equivalents for 
the description ‘affected with a public 
interest,’ as that phrase is used in the 
decisions of this court as the basis for 
legislative regulation of prices. The 
latter power is not only a more definite 
and serious invasion of the rights of 
property and the freedom of contract, 
but its exercise cannot always be justi- 
fied by circumstances which have been 
held to justify legislative regulation of 
the manner in which a business shall 
be carried on. . . . The significant re- 
quirement is that the property shall be 
devoted to a use in which the public has 
an interest, which simply means, as in 
terms it is expressed at page 130 (of 94 
US, 24 L ed 77) that it shall be de- 
voted to ‘a public use.’ Stated in an- 
other form, a business or property, in 
order to be affected with a public inter- 
est, must be such or be so employed as 
to justify the conclusion that it has been 
devoted to a public use and its use 
thereby, in effect, granted to the pub- 
lic.”™ 


w= considering businesses af- 
fected with a public interest one 
immediately thinks of businesses relat- 
ing to food. The present world con- 
flagration has made the gum-chewing, 
cigarette-smoking, and food-loving 
Americans conscious of these items. 
Citizens feeling the paucity of red ra- 
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) NY @ tion points trek to the restaurants for 
93,6 @ succor. So, one might say that espe- 
’ pri- Mf cially during these times food process- 
s NY ing establishments and restaurants are 











NS) § affected with a public interest. But are 
ough @ these businesses regulated and, if so, 
were # to what extent ? 

-—up- In the preparation of food, the 
stof @ changed conditions have greatly in- 
sses, creased the capacity for treating the 
for J raw product, and transferred the work 





from the shop with few employees to 
the great plant with many. Such regu- 
lation of it as there has been, has been 
directed toward the health of the work- 
ers in congested masses, or has con- 




















of § sisted of inspection and supervision 
act, with a view to the health of the public. 
sti- | But never has regulation of food prep- 
en aration been extended to fixing wages 
of or the prices to the public as in cases 
all where fear of monopoly prompted, and 
re- was held to justify, regulation of 
be rates.2” 

as This business has never been 
in deemed to be affected with the public 
4 interest in the technical sense. In 
- Oklahoma it was ruled that the inde- 
al pendent operation of dining rooms and 
a lunch counters by a company does not 





alone make it a transportation or trans- 
mission company or a public utility, 
within the provisions of the Constitu- 
tion or the statutes, and, therefore, its 
regulation is not by law consigned to 
the corporation commission.”® 


q 










that of public utilities.” 
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| ipesenntesrtie power to authorize a 
municipal ordinance “to license 
bakers and regulate the weight and 
price of bread and prohibiting baking 
for sale except by those licensed” has 
been sustained,’ and a state law cre- 
ating a board to fix the price of milk 
was not considered void because the 
dairy industry is not a public utility, 
since such industry is nevertheless sub- 
ject to regulation as a business affected 
with a public interest.*® Even here the 
business is not regulated to the same 
extent as public utilities. Here the 
phrase “affected with a public interest” 
was not used in its technical sense. 
Warehouses and storage facilities 
have been held to be subject to regula- 
tion as public callings in many states. 
For example, cannery companies, own- 
ing and operating warehouses for the 
principal purpose of storing goods 
owned by them, which have generally 
made a practice of receiving and stor- 
ing goods for others, have been deemed 
to be public utility warehouses, subject 
to the jurisdiction of the California 
commission." A company operating a 
plant equipped and used to produce and 
furnish cold storage for fruit, vege- 
table, and dairy products, and devoted 
to the full limit of its capacity to re- 
ceiving, storing, and preserving such 
merchandise for all who see fit to use 
it, is a public utility within the Illinois 
Public Utility Act.” 


e 


“THE phrase ‘affected with a public interest’ should . . . be 
used advisedly and in its historical sense. It was originally 
used to justify the regulation of rates, service, and operating 
rights of public utilities. While all are agreed that some 
regulation of business is necessary and desirable, all do not 
favor the regulation of all businesses to the same extent as 
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The Minnesota commission has gone 
even further and held that a company 
primarily engaged in the merchandise 
brokerage business in connection 
with which it finds it necessary to carry 
a stock of merchandise which is stored 
in a railroad freight house, making no 
specific storage charge but receiving. 
compensation through a_ handling 
charge and assessing a separate charge 
for retention of merchandise for in- 
definite periods of time, soliciting no 
storage business, and issuing no ware- 
house receipts covering the goods 
stored, and having no title to the mer- 
chandise, is nevertheless a warehouse- 
man under § 5173 of Mason’s Minn 
Stats of 1927.8 


N the other hand, a more recent 
decision has laid down the rule 
that a warehouse regulated as a public 
utility in California is not a public util- 
ity within the exemption clause of the 
Emergency Price Control Act, since 
the exemption of public utilities was 
intended to have a uniform meaning 
and effect throughout the United 
States without regard to the provisions 
of the state law.** This decision was 
upset, however, by the United States 
Supreme Court which held that such a 
warehouse is a public utility within the 
exemption clause of the Emergency 
Price Control Act.* 

The New York commission, under 
statutes giving it authority to regulate 
corporations engaged in the business of 
furnishing communication by telegraph 
or by telephone as public utilities, re- 
fused to assume jurisdiction over a 
company engaged in the business of 
selling a protective service against bur- 
glary by means of electric wires lead- 
ing from protected premises to central 
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offices, using its own wires and wires 
leased from a telephone company, and 
also furnishing watchman supervisory 
service, emergency alarm service, senti- 
nel service, protective service for tele- 
phone coin boxes, apartment super- 
visory service, elevator call button serv- 
ice, post patrol service and special post 
service, house protection service, and 
local burglar alarm service.” 

A company furnishing to its custom- 
ers various supervisory services con- 
sisting of watchman, fire alarm, bur- 
glar alarm, sprinkler, and valve alarm, 
through the use of electric signals auto- 
matically conveyed from various de- 
vices installed in the customer’s prem- 
ises to a central station at the office of 
the company, is not a public utility 
within the meaning of the statute, and 
the commissioner has no jurisdiction 
over it, according to the Oregon com- 
missioner.®” 


fbn decisions are supported by a 
Missouri commission decision to 
the effect that a company engaged in 
the business of furnishing for hire to 
the public, or such of the public as ap- 
ply therefor, combined night watch and 
fire alarm service, burglar alarm serv- 
ice, automatic fire alarm service, and 
sprinkler supervisory service, by means 
of telegraph signals, is engaged in the 
business of private watchman and not 
that of a telegraph company, and such 
business is not affected with a public 
interest so as to make it subject to 
jurisdiction of thecommission.*® Under 
certain conditions the limited extent of 
operations has tended to exempt from 
regulation business which otherwise 
might be regulated. For example, the 
hiring of an automobile or auto car to 
a funeral director to be used at a fu- 
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neral does not require the owner of the 
car to secure the approval of the com- 
mission, as such limited use does not 
constitute doing business as a common 
carrier of persons.”® 

And the business of merchandising 
appliances as incidental or auxiliary 
and necessary to the use of electricity 
does not constitute a public use or pub- 
lic purpose within the concept of regu- 
lation of public service corporations.” 
The operation of motorbuses by public 
hotel companies for the transportation 
of passengers for hire over fixed routes 
and upon a definite schedule, even 
though the passengers might be re- 
stricted to the guests of the particular 
hotel, and although only one or two 
busses of a very limited capacity are 
operated, was held to be that of a pub- 
lic utility within the meaning of the 
Public Utility Act of 1921, which re- 
quires a certificate of convenience and 
necessity aS a prerequisite to opera- 
tion.** 


[* the case of most businesses af- 
fected with a public interest there is 
a holding out to serve the public. In 
recent years, however, mutual com- 
panies or cooperative associations have 
put in their appearance. They have 
been formed to furnish gas, electric, 
telephone, or water service to members 
or stockholders only. The inevitable re- 
sult has been a great amount of litiga- 
tion to determine whether such com- 
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panies should be considered public utili- 
ties or businesses affected with a public 
interest and subject to regulation as 
such. Here the type of business has 
been conceded to be public utility opera- 
tion. The only litigious question has 
been whether the type of companies 
furnishing these utility services comes 
under the jurisdiction of the commis- 
sions. 

The general rule has been fairly 
well established that such companies 
are not subject to public regulation if 
they confine their service to members 
or stockholders only, but that they 
should be regulated if they extend or 
offer service to members of the public 
who are neither stockholders nor mem-' 
bers of the associations. 

The phrase “affected with a public 
interest” should, therefore, be used ad- 
visedly and in its historical sense. It 
was originally used to justify the regu- 
lation of rates, service, and operating 
rights of public utilities. While all are 
agreed that some regulation of business 
is necessary and desirable, all do not 
favor the regulation of all businesses 
to the same extent as that of public 
utilities. A rising tide of public opinion 
favoring regulation of business by 
quasi judicial bodies has engulfed many 
enterprises to some extent and threat- 
ens to inundate others. The pendulum 
of administrative law is swinging to the 
left. Let’s see to it that it stops at dead 
center. 
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Government Ownership Peril 


a Ve have our TV A’s and our REA’s. There have been 


extended to every electric plant owned or controlled 


by the government, subsidies, tax exemptions, and many kinds 
of preferences. And the extension of these projects is going 
forward at an accelerated pace. 

“Congress, in passing these laws, doubtless believes that it is 
reflecting general public opinion. What a joke it is to term such 
projects yardsticks. No business can compete with government 
under such circumstances. Does anyone suggest that real and 
bona fide competition exists... If this step-by-step program, 
well described as ‘creeping collectivism, can only continue, the 
inevitable doom of private ownership is only a matter of time.” 

—Gay H. Brown, 
Member, law firm of Brown, Ryan, & Kenny. 
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Who Pays the Piper? 


A probe by the author into the question whether the 
various classes of customers contribute equitably to 
the support of the utility rate base. 


By ELMER C, NUESSE 


utility customers—namely, resi- 

dential, commercial, industrial, 
and street lighting—should contribute 
alike in the support of the rate base; 
others have just sharpened their pencils 
and devised what they considered fair 
rates for the given classes. But the 
question has not yet been settled as to 
how much each class should contribute. 
Each service classification should, 
however, pay all the costs of furnish- 
ing service to that classification and, in 
addition, contribute something to the 
operating income. 

In the review of rates, one finds that 
conditions change, and, therefore, com- 
missions should not overlook the im- 
portant matter connected with rate re- 
views wherein discriminations and in- 
equities may be allowed to remain or 
be introduced as a result thereof. What 
may hold true for a given class today 
may not be true, or to at least the same 
degree, years hence. Generally speak- 
ing, changes have been made by means 
of expensive litigation in “‘rate cases.” 


Sui contend that all classes of 
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By the time agreement has been 
reached in some cases, the basis upon 
which the changes were founded may 
no longer hold true, and we then may 
not be any better off than we were in 
the first place from the standpoint of 
either the company or its customers. 
Utilities should be vitally interested 
in rate schedules because therein lie 
the gauge and source of revenue. In 
order for the utilities to sell their prod- 
uct at the right price, they must know 
what it costs them to produce it and 
how much of the plant investment and 
expenses is properly allocable to each 
class. Outmoded and unprofitable rates 
should be discarded, substituting there- 
for rates which truly cover costs and, 
at the same time, work toward a fair 
return on the investment responsibility. 
If the level of earnings is above or 
below that which is deemed to be fair, 
it is the duty of the commissions in co- 
Speration with the utilities to make a 
revision ; but in doing so, those charged 
with that duty must have facts upon 
which to base any change. In the final 
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analysis any found return on a found 
rate base is a matter of total dollars, 
and it is these dollars which are the 
starting point of a cost allocation. 


is my belief that it is better to use 
the undepreciated fixed capital ac- 
count (utility plant account) as a base. 
There is no doubt that both apprecia- 
tion and depreciation of property af- 
fect value, but they cannot alter actual 
cost. Let the various commissions do 
what they will with the depreciation re- 
serve account but, for the purpose of a 
cost study such as this, accrued depre- 
ciation in the plant is nonexistent. In 
my opinion, not only is this true as re- 
lating to the use of the undepreciated 
fixed capital accounts as a base for al- 
location, but also is it true that such a 
base lends itself very readily to a 
periodic review of the earnings and 
rates of return not possible if a found 
fair value is the base. For if a found 
fair value were to be used as the base, 
then each time a review of the rates is 
desired it will be necessary to redeter- 
mine the base. On the other hand, the 
undepreciated fixed capital base, which 
I assume has already been corrected to 
original cost, always represents the ac- 
tual costs and, therefore, can be used 
quickly and effectively in any review of 
rates. 

In any cost study we are distribut- 
ing costs which have occurred, rather 
than values which may or may not ex- 
ist. I also intend to include, as part 
of fixed capital, working capital, which 
is materials and supplies and a mini- 
mum cash balance amount, and the 
plant acquisition account. 


HE two cornerstones upon which a 
cost analysis must of necessity 
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rest are property and expenses. Prop- 
erty is represented by dollars in the 
fixed capital accounts, and expenses are 
accounted for currently in greater and 
lesser detail. Both property and ex- 
penses should be segregated according 
to their responsibility for providing 
service to each rate classification. In 
the rendering of a public utility serv- 
ice, costs are incurred to satisfy spe- 
cific necessities, and these may be di- 
vided into three general classifications; 
namely, capacity, commodity, and cus- 
tomer, more commonly known as de- 
mand, energy, and customer. The cus- 
tomers in each rate classification occa- 
sion their proportionate share of each 
of the foregoing components of total 
costs, and, in addition, in each rate 
class there are “direct charges” which 
are incurred for that classification only. 
It is not my intention to infer that it 
be the commission’s duty to enter into 
studies such as have been described but 
to show what can be done. I believe it 
is primarily up to the utilities to initiate 
cost studies, and the commission’s part 
to either approve or disapprove any 
proposed changes. A cost study really 
gives a foundation upon which intelli- 
gent judgment can be based in making 
rate changes. With this definite knowl- 
edge we can, with a greater degree of 
accuracy, make changes where those 
changes may be justified. Such a 
method as I have described shows only 
too clearly “Who Pays the Piper.” 


Sz individuals might think that 
the average revenue per kilowatt 
hour is the significant index, and claim 
that rates should be modified so as to 
reduce this average figure. This might 
be true on a company-wide basis, but it 
certainly is not the guide if considered 
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TABULATION OF CLASS RETURN IN PER CENT OF INVESTMENT 
RESPONSIBILITY AND AVERAGE REVENUE PER KW. HR. 
SOLD TO THE CLASS 


Company A Company B 

Rev. Rev. 
Re- per Re- per 
turn Kw.Hr. turn Kw.Hr. 
Jo ¢ Jo ¢ 
53 6.9 

32 4.2 
7.2 

3.1 4.6 
6.3 

1.2 1.4 
47 

3.8 5.6 
5.2 

0.7 0.9 


6.0 
1.6 2.3 


Class 


Residential .... 
15.5 
9.5 
5.6 
7.3 
9.3 


Commercial ... 
Large Power .. 
Street Ltg. .... 
Other Elec. 


Utilities .... 
CoMPANY 


CoMPANY C 
R 


ev. 
Re- per 


turn Kw.Hr. 
5.5 
4.4 
1.9 
1.1 
48 


Company D Company E 
R 


ev. Rev. 
Re- per Re- per 


turn Kw.Hr. turn Kw.Hr. 
% ¢ 
6.1 

4.6 

4.2 

1.5 

6.8 

3.0 


2.3 


8.2 
4.6 
5.0 


None 
None 


17.8 
7.0 
6.3 


(1) Commercial light and power and all industrial other than high tension. 
(2) Wholesale high tension with minimum of 1,000 kilowatts. 





by individual classes. The results of 
these analyses show that the classes 
paying the lowest cost per kilowatt 
hour are not necessarily the ones earn- 
ing the lowest return on the investment. 

In the accompanying table, I have 
shown five examples where cost studies 
have been used in the state of Connec- 
ticut. In choosing these examples, I 
have attempted to show the various ex- 
tremes as to types of electric utilities. 
We have a large and small utility; a 
“generating” and a “wire” company ; a 
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combination company and a straight 
electric one; a utility with a large per- 
centage of industrial load and one not 
having any ; a company having a steam 
stand by plant and one using a com- 
bination of its own generation plus pur- 
chasing additional capacity. 

This table, listing the class returns 
in per cent of investment responsibility 
for the five companies used for com- 
parison purposes, definitely shows the 
relation of the various classes one to 
another, and it is very evident that they 
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are not all the same. Commissions may 
properly insist that existing differen- 
tials shall be justified by the companies, 
and, if not justified, should be satisfied 
as to proposed remedial procedure. 


a. rates of return both by class 
and for the company as a whole 
are observed to be higher in the cases 
of the combination gas and electric 
companies, “B,” “C,” and “D.” This is 
because the electric department in each 
of these companies contributes substan- 
tially to the inadequate return earned 
by the gas departments of these com- 
bination companies. The inadequate 
return of 3.9 per cent in Company “‘E” 
is due to the absence of industrial load 
and the near absence of daytime com- 
mercial power load. This is an ex- 
treme example of what might happen 
to many companies if low-cost Diesel 
generation makes substantial inroads 
into the profitable long-hour commer- 
cial power and small industrial sales. 
Company “C’s” return of 6.3 per cent 
on its electric department is lower than 
the rate of return of 9.3 per cent and 
8.3 per cent of similar combination gas 
and electric companies “B” and “D,” 
because Company “C” is overloaded 
with wholesale industrial power which 
uses about 60 per cent of the total kilo- 
watt-hour sales. 

Company “A’s” balanced return of 
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6.0 per cent is largely due to a for- 
tunate and proper balance between its 
domestic, commercial, and industrial 


loads. I am offering only two of many 


important factors that can be revealed 
by cost studies. 


y Sene study is not an exact science 
but its value lies in its being used 
as a guide for long-range forecasts; 
and once a cost study is initiated, the 
basis upon which it was inaugurated 
should not be changed unless all such 
changes in procedure are reflected in all 
previous studies. Any attempt to ad- 
just a rate schedule without the benefit 
of a cost study is but a “shot in the 
dark” and admits the continuation of 
procedures that have long since become 
outmoded because of their failure, in- 
ability, and inadequacy to provide re- 
sults with the tolerances permissible 
under sound management and equi- 
table regulation. While a “rough and 
ready” cost determination, such as I 
have described, may not be wholly ac- 
ceptable to either the regulatory au- 
thority or management, it is my firm 
belief that the new and different per- 
spective as a result of a cost study can- 
not fail to be of interest and value to 
both management and regulation in re- 
solving many of the imponderables 
which are swarming across the postwar 
horizon. 





“THIS is our job: 


“To get our boys back home again—victorious and with all speed. 
“To open the door for all Americans—to open it, not just to jobs, but 


to opportunity ! 


“To make and guard the peace so wisely and so well that this time will be 
the last time that American homes are called to give their sons and 
daughters to the agony and tragedy of war.” 
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—EarL WARREN, 
Governor of California. 














Labor Looks at the Utilities 


The utility companies of America, declares the 

author, have set an enviable example in progressive 

labor relations during years that have been marked 
by labor turmoil in other fields. 


By MARTIN McINTYRE 


WISE man once remarked that his 
A’ tailor was the only one to judge 
him fairly; at each visit he 
took the measurements anew, refusing 
to be guided, as others were, by pre- 
vious impressions. Organized labor 
and the utility industry can both sym- 
pathize with this viewpoint for they 
have been the chief sufferers from un- 
reasoning public opposition springing 
from the abuses of a small minority yet 
penalizing the meritorious majority. 
Too many are prone to visualize or- 
ganized labor as the vague personifica- 
tion of the ominous ogre pictured in po- 
litical cartoons when in truth it is the 
composite of the fellow next door, the 
chap on your bowling team, or the well- 
dressed girl on the bus. With these mil- 
lions of new members has come a new 
viewpoint — an unfettered attitude 
toward public questions. The old, set 
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socialist credos have been kicked aside 
in a changing world. Labor now scans 
the merits and benefits of both sides 
instead of embracing the dogmatic 
tenets of past years. Open minded, its 
growing intelligence will support and 
appreciate fair treatment and good 
service. 

The unshakable conviction of pre- 
vious years that public ownership of 
utilities was always better than private 
ownership has been rudely exploded by 
actual experience in widespread cases. 
Suspicious of meaningless figures and 
complicated reports, the unionist 
knows that public ownership too often 
becomes a political football that pre- 
cludes any chance of efficient operation 
or community benefits. 

The past three years have done more 
to raise the average worker’s esteem of 
utilities than any in history. With 
JUNE 21, 1945 
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are employed by utilities, but enough experience has been 


q “ONLY a small percentage of the wage earners of America 


recorded to demonstrate a sharp contrast between the lot 
of the worker under government management and his coun- 
terpart working under private management. Low pay, in- 
experienced supervision, poor working facilities, political 
pressures, and general insecurity are the lot of the former 
in most instances as evidenced by high turnover and low 


morale.” 


wages frozen and most commodities 
zooming in price from week to week, 
many unions have undertaken cost of 
living studies, for the first time, to pro- 
vide arguments for their frequent and 
distasteful jouirneys before a medley of 
chaotic government boards that are 
now directing their destinies. As they 
prove the universal price increase and 
quality deterioration in food, clothing, 
and the other necessities of life, they 
come to the sudden realization that util- 
ity services are the one item in the budg- 
et of the average family that has re- 
mained constant in price, quality, and 
dependability throughout these trying 
times. With this knowledge comes a 
new appreciation and feeling of friend- 
liness for the one reliable service that 
has not used the war emergency to 
overcharge or cut service—his unob- 
trusive public utility! 


7. wage earner’s affair is his own 
small business — his take-home 
wage (not his hourly rate) the receipts. 
The cost of supporting his family in 
decent manner, the operating expense, 
and his savings over the years repre- 
sent the profit on his way of life. With 
the complications of recent times the 
average wage earner has learned to dis- 
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regard arbitrary figures and look be- 
low the gleaming surface for his real 
wage as shaped on the anvil of eco- 
nomic conditions by the hammers of 
tax deductions and commodity costs. 
Each search gives the average worker 
more reason to feel that competent 
private utilities represent the most 
beneficial methods for the interests of 
the little men of America, 

Only a small percentage of the wage 
earners of America are employed by 
utilities, but enough experience has 
been recorded to demonstrate a sharp 
contrast between the lot of the worker 
under government management and 
his counterpart working under private 
management. Low pay, inexperienced 
supervision, poor working facilities, 
political pressures, and general inse- 
curity are the lot of the former in most 
instances as evidenced by high turn- 
over and low morale. 

The utility companies of America 
have meanwhile set an enviable ex- 
ample in progressive labor relations 
during years that have been marked by 
labor turmoil in other fields. Working 
with, instead of against, responsible 
labor organizations they are paying the 
highest wages commensurate with 
sound operating practice. Enlightened 
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attitude towards workers’ representa- 
tion has practically eliminated labor 
disputes with the result that an excep- 
tionally capable and loyal type of em- 
ployee has been attracted and held with 
consequent improvement of service and 
lowering of operating costs. The in- 
dustry is frequently cited by well-in- 
formed labor officials as an outstanding 
example of labor — management har- 
mony. In my state, the Pennsylvania 
Electric Company is an excellent dem- 
onstration of enlightened management 
living, working, and progressing with 
its employees who are members of the 
American Federation of Labor to ob- 
tain the utmost benefits for worker, in- 
vestor, and general public. 


B Kivsone: long an abstract subject for 
“cracker barrel” discussions, are 
being brought painfully home to the 
average wage earner as ever-increas- 
ing bites are taken from his pay check. 
He has come to the realization that any 
tax sources that are curtailed are more 
than likely to be made up out of that 
selfsame envelope and the prospect is 
far from pleasant. He has seen govern- 
ment ownership of utilities, achieved at 
great initial cost, fail to produce any 
saving in rates or taxes because of in- 
efficient management while he and 
thousands like him ante the deficit from 
his slender income. Because of such 
repeated experiences the fellow in the 
street is becoming more and more gun 
shy of the glowingly optimistic prom- 
ises of the government ownership, 
political advocates. 

Ever threatening on the horizon is 
the hated sales tax—feared and fought 
by all organized labor because it bears 


hardest on the worker who spends most 
of his income to live. Loss of present 
utility tax revenue to any large extent 
would provide potent stimulation for 
the sales tax movement always latent 
among a certain type of legislator. 
Scanning these obvious factors the 
thinking worker is increasingly con- 
vinced that his best interests lie with 
the continuation of the present effi- 
cient and economical utility industry. 

Research—the continuous gift of a 
better and easier way of life—brings a 
new measure of health and comfort to 
the average man, his wife, and children, 
that cannot be measured in dollars and 
cents. 


HE writer cannot recall a single in- 

vention or improvement brought 
forth out of the political throes of gov- 
ernment ownership while the countless 
benefits introduced by private industry 
have not only supplemented but ac- 
tually molded our American way of 
life. 

During the coming years, even 
greater strides will be possible because 
of wartime research and nothing 
should be allowed to hamper this ad- 
vance to better living. 

Yes, Labor is looking at utilities— 
shrewdly but fairly. At the erratic 
antics of the government ownership 
advocates, at the pompous theatrics of 
the too numerous private companies 
who have allowed themselves to be left 
in the wake of progress. But looking 
at the alert, progressive, fair-minded 
private utility that is the rule today, the 
little man with a job finds it good— 
as an employer, as an investment, and 
as a public servant! 
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Government Utility 
Happenings 


HE recent decision of the Interstate 

Commerce Commission ordering 
the removal of alleged discriminatory 
rates on so-called “class freight” as be- 
tween railroad operations in the East and 
South has had an interesting collateral 
effect upon proposals for government- 
operated or-financed power projects. For 
some years the Tennessee Valley Au- 
thority and the Bonneville Administra- 
tor have advocated the removal of the 
alleged freight rate discrimination against 
the South and West in favor of the 
East. 

TVA and Bonneville activity along 
this line was based upon the desire to 
encourage industrial operations in the 
South and Pacific Northwest, respective- 
ly. As Chairman Lilienthal of the TVA 
has pointed out, discouragement of in- 
dustrial development in the Tennessee 
valley area through freight rate discrimi- 
nation tends to prevent the public as a 
whole from enjoying the fullest benefit 
of the hydroelectric power and other ad- 
vantages available in the southeastern 
states through the TVA operations. 

In the Pacific Northwest it has been 
pointed out that the location in that area 
of industrial concerns, particularly small 
business enterprises, could help develop 
the area while at the same time taking ad- 
vantage of the plentiful electric power 
supply resulting from Bonneville and 
Grand Coulee operations. 

Now that the ICC has granted, through 
preliminary steps at least, the long-sought 
relief from undue preference by way of 
rates for class freight moving in the east- 
ern areas, state officials and business and 
labor leaders in the East, particularly 
New England, are beginning to look 
around for protective measures seeking 
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to prevent their economic resources from 
being drained to other sections of the 
country. It is in this category which pro- 
ponents of public power projects in the 
Fast are likely to revive their proposals 
under protective coloration of compen- 
sating local interest as an antidote for the 
ICC decision. 


LREADY Senator Aiken (Republican, 
Vermont) has announced that the 
ICC decision makes it all the more im- 
portant for New York and New England 
that the St. Lawrence seaway-power 
project be inaugurated. He points out 
that the Northeast should have “cheap 
power” and other benefits from federal- 
ly financed projects to offset the lure of 
cheaper freight rates and cheap power 
from such Federal plants as TVA in the 
South and Bonneville-Grand Coulee in 
the Northwest. With this prelude, it is 
expected that Senator Aiken, and possi- 
bly Senator Wagner (Democrat, New 
York), will introduce within the near 
future a fresh bill to have the Congress 
approve the old Roosevelt agreement with 
Canada. Because this procedure runs 
counter to the Senate’s treaty-making 
power, such a bill does not seem at pres- 
ent likely to get far in this session of 
Congress. But there will probably be 
heard a great deal more about “regional 
compensation” (via Federal spending 
and public works generally) as a result 
of the ICC decision. 

Incidentally, political observers are 
watching Governor Dewey of New York 
closely for some fresh indication of his 
policy on public power developments. 
The New York executive is already on 
record as favoring the St. Lawrence sea- 
way-power project, but along lines which 
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would insure that hydro power resulting 
from St. Lawrence development by the 
Federal government will remain the 
property of the people of New York 
state. 

Commissioner Olds of the Federal 
Power Commission recently demanded 
that the governor restate his stand on 
public power more clearly. Commissioner 
Olds apparently favors complete Federal 
development of St. Lawrence power 
along the lines of “authority” operation 
similar to TVA. 


6 B= New York city newspaper PM, 
in a signed story by Karl Pretshold, 
recently observed that Governor Dewey 
had failed to reappoint three members of 
the five New York Power Authority 
trustees whose terms have expired. The 
hold-over trustees are continuing in of- 
fice and one of them, James C. Bonbright, 
chairman of the authority, has thus con- 
tinued on a day-to-day basis for nearly 
three years. The two other hold-over 
trustees are Gerald V. Cruise, whose 
term expired last year, and George S. 
Reed, whose term expired May 6, 1945. 
The remaining two members of the New 
York Power Authority trustees are 
Maurice P. Davidson, whose term ex- 
pires next year, and Fred J. Freestone, 
whose term expires in 1947. The PM 
story suggested that Governor Dewey 
might be considering a change in the 
power policy advocated by the New York 
Power Authority and until he makes his 
own decision in that respect is willing 
to let the authority as presently consti- 
tuted continue, but on a day-to-day basis. 

The present policy of the New York 
Power Authority is to promote political- 
ly managed ownership and distribution 
of St. Lawrence hydro power to the full- 
est extent possible. An alternative might 
be to revert to the original policy of for- 
mer Governor Alfred E. Smith—‘“father 
of the New York Power Authority”— 
which would encourage full public de- 
velopment of St. Lawrence hydroelectric 
possibilities but leave transmission and 
distribution on an open market basis 
whereby both politically owned and busi- 
ness-managed companies could purchase 
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wholesale power without discrimination 
for resale to the public at rates subject to 
state supervision and control. There has 
been no indication, however, that Gov- 
ernor Dewey definitely plans any change 
in the present operating policy of the 
New York Power Authority. 


* * -* * 


|G gear some measure of local op- 
position, the recent negotiations 
whereby property of the Nebraska Power 
Company is being acquired by the city 
of Omaha are apparently moving toward 
final success. Dan Butler, Omaha’s 
mayor, who led the attack on the agree- 
ment whereby a committee of Nebraska 
citizens who originally purchased the 
property under a pledge to turn it over 
to a public agency for operation, suffered 
a political defeat, together with four 
members of his city commission who 
agreed with him. Butler escaped running 
last in a field of fourteen by a narrow 
margin, when last place went to an inex- 
perienced newcomer to Omaha politics. 

Butler had argued that the Omaha 
citizens’ group paid $10,000,000 too much 
for the property and insisted upon con- 
demnation proceedings to bring the price 
down. The newly elected council, which 
is expected to select as its mayor Charles 
W. Lehman, Omaha insurance man, is 
likely to OK the acquisition of the util- 
ity property without further serious 
question. 

Representative P. J. Jensen (Repub- 
lican, Iowa), who shared Butler’s disap- 
proval of the Nebraska Power Company 
deal, has asked the Securities and Ex- 
change Commission to look into the sale 
of the former American Power & Light 
Company subsidiary to the Citizens Elec- 
tric Committee, Inc. Representative Jen- 
sen’s letter veiled a mild threat that he 
would move for a “congressional investi- 
gation” if the SEC did not reéxamine the 
situation on its own initiative. The SEC 
has already authorized the original sale. 

In view of the fact that Omaha voters, 
who are most immediately concerned, 
have indirectly registered their approval 
through the defeat of Butler, it is not be- 
lieved that Congress would be likely to 
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authorize any investigation of the Ne- 
braska citizens’ situation at the instiga- 
tion of the Iowa Republican member. 


* * * * 


MERICAN voters who have heard of 
the Tennessee Valley Authority 
and know what it is are overwhelmingly 
in favor of it, and also approve a simi- 
lar authority development for the Mis- 
souri river. Such was the findings of a 
recent survey made by the American In- 
stitute of Public Opinion, as disclosed in 
a release by its director, George Gallup, 
from Princeton, New Jersey, on May 
25th. According to Mr. Gallup’s poll, a 
high percentage of voters interviewed 
had an imperfect idea of what the TVA 
was all about, some of them confusing it 
with TWA—which initials stand for the 
Transcontinental & Western Airlines. In 
fact, only 41 per cent of the total sample 
polled had a sufficiently working idea of 
TVA to qualify for answering the ques- 
tion, “Is your opinion of TVA in gen- 
eral favorable or unfavorable ?” Of these, 
32 per cent were favorable, 5 per cent un- 
favorable, and 4 per cent had no opinion. 
A similar question with respect to the 
Missouri Valley Authority resulted in 
27 registering a favorable opinion, 5 per 
cent unfavorable, and 9 per cent with no 
opinion. 

But people immediately interested in 
the Missouri Valley Authority proposal, 
however, continued to show strong op- 
position to pending bills in Congress to 
establish an MVA. In addition to the 
various resolutions of disapproval passed 
by legislatures in the Missouri valley 
states, Congressmen in Washington are 
receiving daily letters, telegrams, memo- 
rials, and other expressions of disap- 
proval from Missouri valley folks, many 
of which are being reproduced in the 
Congressional Record from day to day. 

Because of the temporary absence 
from the Senate of Senator Murray 
(Democrat, Montana), sponsor of the 
MVA Bill, Senator Overton (Democrat, 
Louisiana) asked and obtained permis- 
sion to defer hearings before the subcom- 
mittee of the Senate Irrigation and Flood 
Control Committee until September 17th. 


JUNE 21, 1945 


Overton also headed the subcommittee 
of the Senate Commerce Committee, 
which voted unanimously against the 
Murray Bill. Other members of the sub- 
committee of the Irrigation and Flood 
Control Committee, which is now con- 
sidering the Murray Bill, are (in addi- 
tion to Senator Overton) Hatch (Demo- 
crat, New Mexico), O’Mahoney (Demo- 
crat, Wyoming), Gurney (Republican, 
South Dakota), Butler (Republican, Ne- 
braska). 

After the Senate Irrigation and Flood 
Control Committee has passed on the 
MVA Bill it must be reviewed by the 
Senate Agriculture Committee under a 
special arrangement growing out of an 
original disagreement in the Senate over 
which committee had jurisdiction of the 
bill. After the bill has been acted upon 
by all three committees, it will be re- 
ported to the floor for appropriate action 
by the Senate as a whole. 


UBSCRIBERS to Modern Industry, a 
business journal for plant managers 
and other industrial executives, have 
voted in three areas of the United States 
in favor of a Missouri Valley Authority 
and in three other areas against it. The 
total vote was adverse to an MVA, the 
negative ballots constituting 52.9 per 
cent and the affirmative ballots 47.1 per 
cent. 

The vote was taken by mail after the 
magazine had presented in its issue of 
March 16th a debate in print on the ques- 
tion: “Should the Federal government 
establish a Missouri Valley Authority?” 

It is noteworthy that the heaviest vote 
against MVA came in the very geo- 
graphic sections which would be most im- 
mediately affected by MVA—the west- 
ern area, other than the Pacific coast, 
voted 58.6 per cent against and 41.4 per 
cent in favor. The North Central voted 
58.5 against and 41.5 in favor. 

The heaviest vote in favor of an MVA 
came from the Pacific coast area, the af- 
firmative ballots being 55.3 per cent and 
the negative ballots 44.7 per cent. The 
mid-Atlantic area voted 54 per cent in 
favor and 46 per cent opposed. The South 
section’s vote was 50.9 per cent in the 
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affirmative and 49.1 per cent in the nega- 
tive. In the New England section the vote 
was 54.9 per cent against and 45.1 in 
favor. : : 

The magazine summarized the affirma- 
tive argument as follows: 

1, Because the river cuts across all polit- 
ical boundaries, it requires a central au- 
thority to deal with its multiple problems. 

2. TVA has shown that such a central 
agency, able to plan for an entire region, 
does not conflict with individual states’ 
rights because it has no power over them 
—only friendly, reasonable negotiation. 

3. Under TVA, population and incomes 
have gone up; rates for electricity have gone 
down; floods, erosion have been checked. 
MVA could duplicate this success, 


The opposing arguments were sum- 
marized : 

1. An MVA “supergovernment,” respon- 
sible only to the President, would violate the 
Constitution, encroach on the rights of citi- 
zens and the powers of nine states. 

2. All the goals of MVA can be achieved 
under a proposed plan operated jointly by 
the Army Engineers and the Bureau of Rec- 
lamation. They have had forty-two years’ 
experience studying flood control and navi- 
gation of the river. This plan is practical, 
self-supporting—even profitable. It is en- 
dorsed by all the Missouri valley states. 


Results of the referendum have been 
sent to members of Congress. They were 
printed in the magazine’s May 15th issue. 


* * * x 


POSSIBILITY was seen that the Tru- 
man administration has joined ef- 
forts of those opposed to divorcing 
REA from the Agriculture Department 
to smother the Lucas Bill. This is being 
accomplished with an alternative meas- 
ure providing more liberal appropria- 
tions for REA. On June 4th the Budget 
Bureau forwarded to the House Appro- 
priations Committee a request (H Doc 
208) for $160,000,000 for REA, to be 
included in an urgent deficiency bill for 
the coming fiscal year. This item of 
$160,000,000 would be in addition to 
$80,000,000 already provided in the reg- 
war Agriculture Department appro- 
priation, thereby making a total of 
$240,000,000, together with some allow- 
ance for Administrative expenses. 
This is much more than REA would 
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get under the Lucas Bill (S 89), which, 
as approved by the Senate, included the 
controversial Shipstead amendment to 
divorce REA from Agriculture. REA 
Deputy Administrator Nicholson ex- 
plained, in a letter to Representative 
Rankin of Mississippi, that the increase 
(REA originally asked for $230,000,000 
which was “shaved” by the Budget Bu- 
reau to $160,000,000) was sought in view 
of the recent WPB order removing re- 
strictions with respect to electric line ex- 
tensions in rural areas. A heavy backlog 
of these projects “all ready to go” has 
been accumulating during war years. 
This legislative strategy is said to 
make it politically easy for Congress to 
sidetrack REA independence legislation. 
It also cuts some of the ground from 
under the “rebel” REA cooperatives, 
which have been protesting former 
Secretary of Agriculture Wickard’s 
nomination to head REA, by placing 
them in the position of fighting against 
more appropriations for REA. Present 
prospects are that the Lucas Bill, al- 
though unanimously approved by the 
Senate, will be tied up in the House In- 
terstate and Foreign Commerce Commit- 
tee until the House gets a chance to pass 
the urgent deficiency bill to give REA the 
more liberal appropriation without any 
strings attached. If, meanwhile, the 
Wickard nomination is approved in the 
Senate, probably no further effort will 
be made to restore REA independence. 


A CONGRESSIONAL conference fight 
over Interior Department appro- 
priations is the result of the Senate’s ac- 
tion early this month in restoring $39,- 
000,000 to the Interior Department Ap- 


propriations Bill. As passed by the 
House, this bill carried $101,242,628. 
The Senate action not only restored vir- 
tually all funds originally requested by 
the Budget Bureau under President 
Roosevelt, but included two controver- 
sial items of special utility interest which 
had been eliminated by the House. One 
of these was an item of $115,300 for 
planning of the Delta steam power plant ; 
the second, $100,000, was also to plan 
transmission lines from the Shasta dam. 
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Wire and Wireless 
Communication 


¢ long-awaited final report by the 
Federal Communications Commis- 
sion on its allocation of radio frequencies 
for nongovernmental services using the 
radio spectrum above 25 megacycles was 
made on May 17th. The telephone indus- 
try, including both Bell and the inde- 
pendent companies, was apparently 
pleased at the consideration which the 
FCC gave the proposed use of radio 
frequencies by telephone companies, as 
distinguished from the tremendous com- 
petition for frequencies from various 
other industries proposing to use radio 
services. 

B. C. Burden, nationally known tele- 
phone engineering consultant of Lincoln, 
Nebraska, who represented the United 
States Independent Telephone Associa- 
tion before the FCC in this matter, gave 
the following description of the results 
of the FCC allocation from the telephone 
people’s point of view. (Mr. Burden’s 
analysis was released in a special com- 
munication to all member companies of 
the United States Independent Tele- 
phone Association by Clyde S. Bailey, 
executive vice president of that organiza- 
tion, on May 29th.) Mr. Burden said in 
part: 

The final allocation announcement in- 
dicates that the efforts of the USITA have 
not been in vain and that the commission 
has not been unmindful of the strong argu- 
ments presented by the association, by the 
Bell system, and by some of the larger in- 
dependent operating organizations. Al- 
though the commission did not grant all that 
was asked for, it would appear that the tele- 


phone industry has been treated fairly gen- 
erously. Telephone companies can now 
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proceed with the many technical and 
economic problems involved in the practical 
application and codrdination of radio and 
wire lines in our industry. We are particu- 
larly gratified that the commission saw fit 
to modify its preliminary proposal and to 
allocate a number of channels for special 
rural telephone use. ... 

It will also be observed that the commis- 
sion has assigned the urban and highway 
mobile channels on the basis of common car- 
rier, truck, and bus use. The commission 
plainly states that these particular channels 
are to be allocated on an experimental basis 
and that a final decision as to who or how 
radiotelephony service should be rendered to 
mobile users will depend largely on the 
showing made by the several groups. 


General Highway Mobile Radiotelephone 
Service 

This service was proposed as a medium 
for furnishing 2-way communication to 
vehicles operating on trunk highways over 
substantial distances. The commission has 
allocated a total of 40 nonshared channels 
to this service but, pending a final determina- 
tion of the best method of rendering it, only 
24 channels (12 2-way links) are being al- 
located to the common carriers. . . 
Special Emergency Radiotelephone Channels 

These would be used by telephone com- 
panies for dispatching repair and construc- 
tion crews, initial restoration of telephone 
service, and augmenting toll circuits during 
emergency periods. In this service category 
the commission proposes to grant a total of 
16 channels. Ten of these would be shared 
with state highway systems and certain pro- 
visional services... . 


Urban Mobile Radiotelephone Service 


This service would provide 2-way com- 
munication with trucks, private vehicles, 
boats, etc., moving within a relatively small 
area such as a city and its suburbs. The 
commission proposes the allocation of 24 
channels to be shared with rural subscriber 
and short-distance toll service. Of the 
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channels allocated for urban mobile service 
only 12 should be set aside for common 
carrier useé.... 

Rural Radiotelephone Channels 


These would be used to furnish service to 
subscribers in hard-to-reach rural areas. 
The commission’s report states that 24 chan- 
nels will be made available for this service 
but does not make clear whether these chan- 
nels will all be granted in the 152.0 to 162.0 
megacycle band on a shared basis with urban 
mobile service or whether some of them 
are also to be obtained on a shared basis 
with television. . . 

Short nee Toll Radiotelephone Chan- 
nels 

These would be used by telephone com- 
panies to provide short office-to-office toll 
links where some decided advantage would 
accrue to the use of radio channels. The 
commission proposes that these channels (60 
kilocycles wide) will be provided in the band 
of frequencies extending from 152 to 162 
megacycles and that these channels be shared 
with urban mobile and rural subscriber serv- 
ices. The exact number of channels which 
will be made available for this service is not 
clearly stated in the report. 


* * * x 


sa result of the recent U. S. Supreme 
Court decision sustaining the FCC 
regulation against so-called “surcharges” 
attempted to be made by hotels against 
long-distance calls by room guests, it was 
expected that the FCC would soon begin 
hearings on the question of whether some 
reasonable arrangement for compensa- 
tion to hotels for the use of their interior 
communication systems might be worked 
out. The Bell system has previously in- 
dicated its willingness to allow a per- 
centage of toll revenue on long-distance 
calls to hotels as compensation for orig- 
inating business. (See also page 851.) 

Probably the hotels will now ask the 
FCC to carry to completion the FCC’s in- 
vestigation of their original complaint 
against the unreasonableness of a “no 
surcharge” tariff filed by the telephone 
companies pursuant to FCC regulation. 
This investigation was held up during 
litigation in the Supreme Court which 
terminated on May 21st with the unani- 
mous opinion upholding the FCC. 

The court did not, however, pass upon 
the reasonablness of the FCC regulation 
prohibiting surcharges, but simply the 
validity of the commission’s action. The 
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court stated that objections to the rea- 
sonableness of the commission’s regula- 
tion must be addressed to the commission 
as an original proposition, not to the 
court. 

The court also declined to pass on the 
issue of precise relationship between a 
hotel and a telephone company for pur- 
poses of regulating such surcharges. The 
view had previously been expressed in 
these discussions that the hotel compa- 
nies were in effect the agents of the tele- 
phone companies. Such argument was 
opposed on grounds that hotels not being 
public utilities could not be impressed 
with the status of utility responsibility 
by mere handling of a toll call through 
its switchboard system. The Supreme 
Court said that it was not necessary to 
“attempt to fit the regulated relationship 
into some common-law category... . It 
is sufficient to say that the relation is one 
which the statute contemplates shall be 
governed by reasonable regulations ini- 
tiated by the telephone company but sub- 
ject to the approval and review of the 
Federal Communications Commission.” 


* * * * 


HE National War Labor Board on 

May 29th unanimously ruled that 
grievances arising from the merger of 
the Postal Telegraph Company and the 
Western Union Telegraph Company are 
to be settled through collective bargain- 
ing with the American Federation of La- 
bor in areas where the federation is the 
certified bargaining agent. 

The bargaining is to be pursuant to the 
Western Union’s commitments to the 
Federal Communications Commission 
made at the time of the merger. The com- 
pany and union were requested to report 
to the board after sixty days as to the 
status of their negotiations. 

As a result of a National Labor Rela- 
tions Board election held in January this 
year, the AFL was certified to represent 
50,000 Western Union employees in all 
parts of the country except the New 
York area. The New York area em- 
ployees are represented by the Ameri- 
can Communications Association, CIO. 
The AFL unions, of which the Commer- 
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cial Telegraphers Union is the largest, 
are consolidated into the National Co- 
ordinating Board. 

The board’s ruling was made in a let- 
ter of instructions to Max Meyer, who 
was appointed as arbitrator under the 
board’s order of June, 1944, on disputes 
under the then-existing contracts and to 
settle disputes as to the interpretation of 
the board’s decision on the integration of 
the former Postal Company employees. 

In last month’s decision, the board 
ruled that the arbitrator’s authority is to 
continue indefinitely in the New York 
area, and that all of the arbitrator’s acts 
relating to that area since March 13th, 
the date of the NLRB certification, are 
validated. For all other areas (where the 
AFL is the certified bargaining agent) 
the board instructed the arbitrator to 
suspend all proceedings until further or- 
der of the board. 

The board also ruled that any agree- 
ment reached by the AFL and the com- 
pany shall be submitted to the NWLB, 
which will confer with the FCC and the 
National Labor Relations Board as to the 
propriety of the proposals. 

At the time of the merger in October, 
1943, the Western Union Company, in 
accordance with statutory regulations, 
made certain commitments to the FCC 
in regard to conditions of employment 
for the former Postal Telegraph Com- 
pany employees. Approximately 9,000 
workers represented by the CIO union 
were absorbed by the Western Union. 


*x* * * xX 


I Berar advantage of the avowed 
official policy of low interest rates, 
the American Bell system announced last 
month a huge refunding program which, 
if carried out, will result in a saving in 
annual interest charges to the American 
Telephone and Telegraph Company alone 
of approximately $875,000. This would 
be equivalent to about 4 cents a share 
on the 19,746,794 shares of stock out- 
standing at the end of March. The tele- 
phone company, the nation’s largest cor- 
porate enterprise, has always maintained 
a financial structure and credit standing 
which have permitted it to take quick ad- 
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vantage of any opportunity to reduce its 
interest requirements through refunding, 

Although financing such as proposed 
last month by the telephone system does 
not mean the raising of new money, it 
does serve as a tonic to the investment 
market generally and to’ bring the com- 
pany’s funded debt charges in line with 


revailing money rates. 
prevailing money rate 


* * * x 


Pitman, New Jersey, telephone 

operator, Mrs. Lenora H. Doble, 
has been awarded a silver Vail medal and 
$500 in cash for saving the life of a 
woman through resourceful and effective 
use of telephone facilities. 

A Bell system national committee of 
award, which named. Mrs. Doble, also 
selected for special recognition a group 
of Ohio Bell Telephone Company em- 
ployees for their acts of public service 
during a series of explosions in a Cleve- 
land area where liquefied natural gas 
from storage tanks caused 130 deaths 
and property damage estimated at four to 
six million dollars. The telephone group 
received a special bronze plaque. 

In making its awards, the national 
committee considered noteworthy acts 
performed in 1944 by seventeen individ- 
uals and groups. Committees within the 
various Bell companies had previously 
awarded 21 bronze Vail medals to the 
principals. In the twenty-five years since 
the Theodore N. Vail Memorial Fund 
was established in the name of the former 
president of the AT&T Company, 1,227 
awards have gone to telephone men and 
women for unusual acts in emergencies. 


2 oa ae ee 


LANS for postwar expenditure of $7,- 

500,000 to improve rural service were 
announced recently by the Michigan Bell 
Telephone Company. 

The program will go into effect three 
to five years after man power and mate- 
rials are available, the company stated, 
and will provide jobs for the company’s 
3,000 employees in the armed forces. 
Two-thirds of all rural homes in Mich- 
igan Bell territory are located along ex- 
isting pole lines. 
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Financial News 


and 
Comment 


By OWEN ELY 


SEC Decision on Commonwealth 
Clarifies Integration Pattern 


HE SEC on May 3lst approved 
(with several minor modifications) 
an amended plan of recapitalization filed 
with the commission by Commonwealth 
& Southern February 28, 1944. The orig- 
inal plan would have distributed assets 
in the ratios of 80 per cent to the pre- 
ferred and 20 per cent to the common; 
the amended plan changed the ratio to 
85-15, following organized protests by 
substantial holders of the preferred stock. 
Under the plan all stockholders will re- 
ceive pro rata shares in the four northern 
companies, and in the new Common- 
wealth stock representing the southern 
group (to be retained by the holding 
company ) : 
For Each For Each 
Sh. Pfd. Sh. Com. 
1.03 shs. .008 shs. 
1.03 shs. .008 shs. 
Central We <: So0e45's 206 shs. .0016 shs. 
Southern Ind. ....... 206 shs. .0016 shs. 


Common. & South. .. . 04 shs. 
Cash, about $3 Ges 


Consumers Pr....... 
hio Ed. 


*The amount may be reduced to $2.75 if 
necessary to preserve working capital; and a 
dividend payment will be accrued as described 
in the SEC findings. 


_ Ina study of immediate postwar earn- 
ings of the system, there was a wide 
range of figures. The highest estimate, 


Consolidated net income as reported 
efinancing, sales, etc—add .. 
To restore nonrecurring deductions, add 


Hartt depreciation adjustment, etc. ........... 


Adjusted consolidated net income 


on the basis of figures submitted by the 
managements of the various subsidiaries, 
was $29,435,000. The estimate by Jay 
Samuel Hartt, consulting engineer en- 
gaged by Commonwealth, was $24,708,- 
000. President Whiting of Common- 
wealth testified that he considered $20,- 
000,000 to be representative of prospec- 
tive earnings for the purpose of passing 
upon the allocation. The utilities division 
of the SEC recommended a figure of 
$16,000,000 to $18,000,000, and the com- 
mission adopted an estimate of $17,- 
700,000. 

Actual earnings last year were about 
$11,400,000, but if half of the excess 
profits taxes (plus tax savings resulting 
from special deductions) should be cred- 
ited, the amount would be $22,500,000. 
Such credit would be on the assumption 
that excess profits taxes may be discon- 
tinued after the war, thus substituting the 
40 per cent income tax rate for the 854 
per cent EPT ratc. In 1930, the first and 
best year in the company’s history, con- 
solidated net income was $28,735,000; 
but, of course, those earnings included 
some southern properties not now in the 
system—and other basic changes have 
also occurred. 


CONSIDERABLE amount of refunding 

has been done by the system in re- 

cent years and there have also been sub- 
stantial nonrecurring income deductions. 


Average 
1937-42 Year 1943 


$12,530,645 
444,060 
2,587,753 


eee ee ee ? ? 





$18,768,444 $18,096,458 
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In an attempt to arrive at a true pro 
forma earnings basis, the earnings dur- 
ing the period 1937-43 were adjusted by 
the company to reflect sales of property, 
refinancings, and retirement of senior 
securities, and to restore noncontinuing 
income deductions. Mr. Hartt made ad- 
ditional changes, to adjust depreciation 
charges to a straight-line basis in accord 
with his own methods. The results were 
as shown in the table on page 827. 

Mr. Hartt increased the charges for 
depreciation during the years 1937-40 
but reduced the amounts charged in 
1941-43. He also increased the earnings 
for 1940-42 for the change-over from 
manufactured to natural gas in certain 
districts served by Consumers Power, 
completed in 1943, (But full effect on 
earning power has not yet been realized 
because of wartime restrictions.) Some 
adjustments were also made in the earn- 
ings of the southern companies, reflecting 
the handicaps of drought in 1940-41 and 
war priorities for power demands in 
1941. 

The SEC, however, disagreed re- 
garding the desirability of these adjust- 
ments. As to depreciation, it was pointed 
out that the system reserve in 1943 was 
only 13.5 per cent of the combined prop- 
erty as compared with the average for the 
industry of about 17.5 per cent. The 
commission also held that current depre- 
ciation charges are approximately in line 
with those charged in the report to the 
Treasury for income tax purposes—and 
based on a straight-line method. 


M: Hartv’s estimate of future net 
income was apparently based on a 
modification of the combined estimates 
of the local managements. In comment- 
ing, the commission pointed out that both 
the management and the Hartt figures 
were based on a level of operations 
“more in the nature of a boom than a 
normal year.” In other words, the com- 
mission deemed them overoptimistic. 
The commission preferred to go by the 
past record rather than what they deemed 
a “very optimistic” projection of earn- 
ings; moreover, it felt that the com- 
pany’s gross business had been greatly 
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stimulated by the war and that it is un- 
likely that revenues can consistently be 
maintained near the 1943 level ($204. 
815,541) in postwar years. While the 
commission admitted that the manage. 
ment estimates might be attained in the 
first year after postwar adjustments, 
it felt that this was likely to be a boom 
year rather than a typical postwar year. 

It was pointed out that while some of 
the system transportation properties had 
been sold, Georgia Power, South Caro- 
lina Power, and Southern Indiana Gas 
& Electric still carry on an extensive 
transportation business and Alabama 
Power still has some transport opera- 
tions. While the managements had esti- 
mated a reduction of 31 per cent in the 
postwar year as compared with 1943, 
nevertheless the resulting figure re- 
mained far above the prewar level and 
the commission felt that very little of the 
wartime gains in industrial sales and 
transportation operations could be re- 
tained after the war. 

Regarding operating expenses, the 
commission pointed out the rising trend 
in labor and fuel costs, together with the 
pension plan adopted in June, 1944. On 
the other hand, considerable generating 
capacity was installed in 1943 and reduc- 
tion in the industrial load after the war 
will permit elimination of less efficient 
generating plants, with resulting sub- 
stantial savings. 

Regarding future amortization 
charges, the commission pointed out that 
on the basis of original cost studies pre- 
pared by the ten operating companies, 
there are acquisition adjustments ap- 
proximating $94,000,000 and miscella- 
neous intangibles of nearly $41,000,000, 
which after allowance for credits of $20,- 
000,000 make a total of nearly $115, 
000,000. The provision in 1943 by sys- 
tem companies for amortizing amounts 
in excess of original cost was $1,214,976. 
Other adjustments remain to be made. 
However, since amortization charges re- 
sult in reinvestment of earnings in rev- 
enue-producing property or in debt re- 
tirement, the commission was inclined 
to ignore the exact dollar amount. 

In artiving at its own estimate of $17,- 
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700,000 the SEC set forth detailed 
tables in Appendix B showing its as- 
sumptions, for each of the ten operating 
companies, as to revenues, operating ra- 
io, depreciation, tax rate, income deduc- 
tions (exclusive of property amortiza- 
tion), and preferred dividend require- 
ments. Combined net based on these 
tables would approximate $18,750,000 
but from this would have to be deducted 
expenses incurred by the holding com- 
pany. After taking into account various 
other factors pro and con, the commis- 
son accepted the staff’s estimate of $17,- 
700,000. This figure would represent a 
wrresponding gross income figure of 
about $46,000,000 which amount would 
be about 5 per cent on a rate base using 
present net plant account “per books,” or 
about 6 per cent if plant is reduced to an 
original cost basis. 

Regarding the fairness of the 85-15 
formula for allocation of assets between 
the preferred and common stocks, the 
commission quoted the Supreme Court 
1943 decision in Group of Institutional 
Investors v. Chicago, M., St. P. & P. R. 
Co. 318 US 523, 565-566, which em- 
phasized that mathematical formulas can- 
not be depended on, but that all relevant 
facts must be considered. The commis- 
sion adhered to’a going concern basis, 
“giving proper emphasis to immediately 
operative rights (such as rights to cur- 
rent dividends) as against inchoate 
tights (such as liquidation preference).” 
Liquidation was considered a very re- 
mote possibility, once § 11 is satisfied. 

On the basis of the earnings estimate 
of $17,700,000, it would take about five 
years to pay off the dividend arrears if 
all subsidiary income were drawn down ; 
but since the estimated net income would 
probably only materialize beginning in 
947, and only about three-quarters 
would probably be paid out thereafter in 
preferred dividends, it would take some 
eleven years to discharge arrears. On the 
latter basis, the common stock would not 
tealize any dividends for eleven years, 
and thereafter might have an annual 
daim on 26 cents a share. Capitalizing 
the present worth of 26 cents per annum 

inning eleven years from today at 10 
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per cent, the result is a present value 
of 91 cents a share for the common. Un- 
der the plan the common would have an 
immediate claim on earnings of about 8 
cents, which if multiplied by 114 would 
also yield 91 cents. (A slightly higher 
multiplier seems warranted in the latter 
case.) While the commission does not 
set up these methods as absolute, “the 
allocation falls within a permissible 
range of fairness and equity.” 


> 


What the FPC Has Accom- 
plished in Plant Write-offs 


oo FPC has jurisdiction over all 
private electric utilities doing an in- 
terstate business, or having Federal- 
licensed hydroelectric plants. There have 
been some debate and litigation over the 
meaning of the word interstate, with re- 
spect to electric power sales or distribu- 
tion, but it is understood that the com- 
mission has assumed jurisdiction over 
about 70 per cent of the private utilities. 
Of the companies under its jurisdiction, 
it is reported that 60 per cent of the ag- 
gregate assets have now been investi- 
gated. As of April 15th orders had 
been issued effecting the disposition of 
Accounts 100.5 and 107 for 113 com- 
panies. 

The aggregate amount of the reduc- 
tion in plant account ordered by the com- 
mission as of that date was $820,178,948 
which approximates 27 per cent of origi- 
nal cost. Of this total, $603,295,247 
represented Account 107 and $216,883,- 
700 reflected Account 100.5. The com- 
mission has not thus far required the im- 
mediate and complete write-off of Ac- 
count 100.5 in any case. A number of 
utilities have elected to do so in connec- 
tion with recapitalizations, underwrit- 
ings, etc., and it is uncertain to what 
extent this was done voluntarily or as a 
result of pressure by the SEC or by state 
commissions. Account 100.5 is usually 
amortized over a 15-year period. Assum- 
ing that this were the case with the entire 
amount mentioned above, the total an- 
nual charge would approximate $14,- 
400,000 
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It is impracticable to work out exact 
comparisons without a _ considerable 
amount of research, but, assuming that 
the 113 companies represented 42 per 
cent of the total assets of all private utili- 
ties (60 per cent times 70 per cent, as 
above), and that these companies paid a 
proportionate share of all common divi- 
dends, the amount disbursed to common 
stockholders last year approximated 
$114,000,000. The yearly amortization 
figure mentioned above would, on this 
conservative basis, represent nearly 13 
per cent of these estimated dividends. It 
is important to stockholders, therefore, to 
know how the amortization item will af- 
fect (1) earnings immediately available 
for dividends, and (2) future earnings 
reflecting “fair return” on the reduced 
plant value. As regards current earnings, 
the effect may not be serious unless the 
company is already paying out in divi- 
dends a very large proportion of its cur- 
rent earnings—say 90 per cent. 


hea second factor is more im- 
portant. The investor — more par- 
ticularly the common stockholder, since 
senior capital is protected by prior claims 
on assets and/or earnings—is, theoreti- 
cally at least, being deprived of part of his 
cash investment in the property, made at 
the time of replacement of original prop- 
erty or the date of purchase from some 
other owner. To the extent that the 
loss represents legitimate value at the 
time of purchase—.e., cost of reproduc- 
tion new, less depreciation—in our opin- 
ion it should not be construed_as a real 
intangible (though the analysis of “in- 
tangibles” would require too lengthy a 
discussion at this point). 

In the old days the Federal courts 
would probably have considered the or- 
dering of a 100.5 write-off “taking prop- 
erty without due process,” i.e., confisca- 
tion. Nowadays many courts operate un- 
der a “socialized” or pragmatic philoso- 
phy which looks with complacence on 
deprivation of property rights where this 
can be tied in with the general concept of 
promoting public welfare. Property is no 
longer sacrosanct. Hence, unless stock- 
holders or corporation managements re- 
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main alert to protect their rights, they 
may be deprived of property rights under 
the operation of new applications of 
“original cost.” Consumers should be 
made to pay for the reduction in plant 
value, except where promotional frauds 
in the transfer of utility property are un- 
covered. 

In other words the amortization 
items should go “above the line” as an ex- 
pense rather than “below the line” as a 
fixed charge. To keep the record straight, 
it is also important that the correspond- 
ing reduction in Federal taxes should go 
“above the line” especially where the 
company is in the excess profits tax 
bracket. 

The FPC has apparently not taken 
any clear-cut stand as to whether amorti- 
zation should be above or below the line 
(i.e., considered as an expense or a fixed 
charge). Where the customer benefits 
through a resulting rate cut, the commis- 
sion would perhaps not object to placing 
the item “above the line.” The attitude 
of the SEC is not entirely clear. In the 
recent case of Virginia Electric & Power, 
however, an amortization item of $693,- 
168 was placed “below the line.” 


Lo . some of the hold- 
ing companies such as Associated 
Gas & Electric had the bad habit of free- 
ly transferring properties from one affil- 
iate to another, with accompanying 
changes in book value of plant. Thus 
there is always the question as to whether 
such transfers were bona fide, or, as the 
SEC likes to put it, effected “by arm’s- 
length bargaining.” But whether any 
clear-cut method has been worked out for 
placing these charges “above the line” in 
the case of bona fide property transfers, 
and “below the line” where there were 
fraudulent transactions (in which pres- 
ent security holders are morally in- 
volved), is not very clear. A definite 
statement of policy on the part of the 
FPC and SEC would be welcome. 

On the other hand, there are the ob- 
vious difficulties in arriving at exact fig- 
ures for original cost. It will be re- 
called that the ICC and the railroads were 
forced to spend a substantial amount in 
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checking the original cost of the carriers, 
and the information has been little used. 
No record has been kept as to the cost of 
compiling original cost records by the 
utilities but it will doubtless be a large 
amount. Much of the work has been 
slowed by wartime difficulties. It is un- 
derstood that where records are lacking, 
FPC experts have tried to reconstruct 
original cost through the use of price 
indexes, etc. Such results could contain 
a considerable percentage of error, and 
might increase the penalties assessed 
against security holders due to changing 
price levels, etc. 


Considering these conditions, litiga- 
tion over write-offs has been surprisingly 
small. Perhaps this is because of the 
joint jurisdiction of the SEC, which has 
broader enforcement powers than the 
FPC through its administrative work in 
connection with refunding operations, 
recapitalizations, “death sentences,” etc, 
A very large proportion of the companies 
against which substantial write-offs have 
been ordered are subsidiaries of holding 
companies. 

These companies were particularly vul- 
nerable to pressure from the SEC to 
“clean house.” 


7 


IMPORTANT PLANT WRITE-OFFS ORDERED BY THE FPC 


*Alabama Power Company 


Appalachian Electric Power Co. ............ 


eeeeeeee 


Account 107 Account 100.5 Totals 


$22,905,876 $22,905,876 
11,528,797 $29,197,563 40,726,360 


California Electric Power Co. (name changed from 


Nevada-California Electric Corp.) 


**Carolina Power & Light Co. ............00- 
Maecenas OS Or FICC: CO. v.ic6socsoedceeeee 
RONEE Sig oo ot sc vied on co uebas tawae 
Empire District Elec. Co. +.....3..c0cesce0e 


Florida Power Corp. (and Florida Public 
Service Co.) 


SPORE POWER IO). <o'cicoic0kc sis.cepeis des soso 
TERN UE ERI coo cid wa ws Seigreie lore esate lose bie 
OLA: gy O° ES A gS A eE 


Interstate Power Co. (Del.) 


Louisiana Power & Light Co. ............4. 


Louisville G. & E. Co. 


ne SHY 26 DRE RRS a eee es a 
Bemeebiet PBL. Co. 2.4.5.0 .00bsevscccees 
**Mississippi River Power Co. ..........-.00% 


**Montana Power Company, The 
Narragansett Electric Co., The 


Northern Indiana Public Service Co. ........ 
Oklahoma Gas & Electric Co. ...........-05- 
MITE TOD ce ox oa 65 8a bone ee ee euwes 


**Pacific P. & L. Co, 
Penn, Elec. Co. (and four acquired cos.) 
Penn. P. & L. Co 


Portland General Elec. Se vee a 


Public Service Co. of Ind., Inc. 
(including Northern Indiana Power Co.) 
*South Carolina Electric & Gas Co. 
(re: Lexington Water Power Co.) 
South Carolina Power Co 


Southern Calif. Edison Co., Ltd. ............ 


eereereee 


er 


sea y ieee 2,040,448 


11,914,914 130,423 12,045,337 
22,106,345 2,210,069 24,316,414 
29,293,314 644,226 29,937,540 
35,671,133 9,427,766 45,098,899 
66,386 684,387 8,850,773 


1,523,067 7,353,500 
1,872,987 


5,830,433 
32,448,955 
10,305,922 


8,178,521 
3,854,375 
5,746,695 


ee eeereeas 


9,703,284 
9,915,859 
36,169,353 
66,161,746 
11,714,202 


14,869,851 


9,714,202 
6,012,962 


7,180,682 
27,493,265 
8,517,815 
1,193,623 


TRE Ate eis cia ais BU sa ho is bin Webs eed cee eR 
NICSE PARC: Or PWEE GO, ooo oe wi cas eececntbdeces 
WUE ODNG SETVICE ACO, 0 6'ccc sess sores ssdewov tes 


864,319 
11,312,573 
7,092,515 


* Orders were issued upon application of the utility before a field audit of the reclassification 
study could be made. : 

** These orders were issued after a hearing before the commission. In all other cases the 
adjustments were worked out with the particular public utility without the necessity of a hearing. 
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What Others Think 


Senate Committee Reports 
On MVA 


N this capital city of Washington dur- 
| ing the last two weeks of April there 
was an occurrence, only slightly noted in 
the press, the repercussions of which may 
be of great moment to business-managed 
utilities. The occasion was a public hear- 
ing by a subcommittee of the important 
Senate Commerce Committee on Senator 
Murray’s (Democrat, Montana) Mis- 
souri Valley Authority Bill (S 555), with 
Senator Overton (Democrat, Louisiana) 
presiding as chairman. 

All-day sessions of the subcommittee 
were held during the two weeks, equal 
time being allotted to both proponents 
and opponents of the bill, with full op- 
portunity to express their views; and 
many witnesses were heard. Printed rec- 
ords of the daily proceedings were issued 
in pamphlet form, Parts 1 to 9—a total 
of 576 pages of testimony. On May 7th, 
Senator Overton submitted to the Sen- 
ate a 13-page report from the Commerce 
Committee, covering its consideration of 
the bill, S 555, “with respect to naviga- 
tion and flood control,” as directed by the 
Senate. 

The committee not only reported the 
bill unfavorably with respect to naviga- 
tion and flood control ; but, in view of the 
mass of testimony covering all phases of 
the bill and the fact that most of its gen- 
eral provisions would affect navigation 
and flood control, as a result of serious 
consideration of the broad purposes of 
the bill, the committee reported unfavor- 
ably on the whole bill and recommended 
that it not be passed. 

The committee’s reported stated that 


Flood control is not a Missouri regional 
problem, any more than it is a local problem. 
Flood control is a Mississippi basin-wide 
problem, in which the Missouri river is only 
one of the tributaries, The flood-control 
problem of the Mississippi basin can be 
solved only by Federal control by one agency, 
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with authority over the entire Mississippi 
basin. The agency best qualified for this task 
by experience and training is the United 
States Army Engineers. ... For over one 
hundred twenty years the Corps of Army 
Engineers has been, by various acts of Con- 
gress, assigned the duty of providing for the 
improved navigation of our rivers and har- 
rs. 


N outline is given of the long-estab- 
lished procedure for processing 
navigation and flood-control projects: 


Under existing law investigations of pro- 
posed projects for improvement of naviga- 
tion or flood-control works are initiated only 
if and when the people of the area, through 
their duly elected representatives in the Sen- 
ate or House of Representatives, secure the 
necessary congressional directive. River and 
harbor and flood-control acts uniformly de- 
clare that the government shall not be deemed 
to have entered upon any project until it 
shall have been authorized by law. 

Reports of examination and survey are 
prepared by the district engineer in immedi- 
ate charge of the waterway or area con- 
cerned, after careful study, including public 
hearings, to determine the needs and desires 
of the area. The reports are next reviewed by 
the division engineer from the broader re- 
gional viewpoint. They then go to the Board 
of Engineers for Rivers and Harbors, con- 
sisting of seven officers of the Corps of En- 
gineers with long experience on navigation 
and flood-control work. After thorough re- 
view by the board and further public hear- 
ings when desired by interested parties, the 
reports are finally acted upon by the Chief 
of Engineers and cleared with the Bureau 
of the Budget, before submission to Con- 
gress. Through these district, division, and 
Washington headquarters offices, the reports 
are considered from the local, regional, and 
national viewpoints. 


This procedure has been supplemented 
by recent legislation summarized as fol- 
lows: 


In the recently enacted Flood Control] and 
Rivers and Harbors acts, Congress has 
broadened the policy for codperation and 
codrdination between the states and the Fed- 
eral agencies in the investigation and plan- 
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ning stages as well as in the final report. It 
is specifically provided that information de- 
veloped by these examinations and surveys 
shall be furnished to governors of affected 
states, who shall be afforded opportunity for 
consultation regarding plans and proposals 
and so far as practicable opportunity to co- 
Operate in the investigations. The proposed 
report of the Chief of Engineers must be 
submitted to the governors before submis- 
sion to Congress and any views or recom- 
mendations submitted by them must be for- 
warded with the report. In cases involving 
the use or control of waters arising west of 
the ninety-seventh meridian similar co6r- 
dination and clearance with the Secretary of 
the Interior is required. Similar procedure is 
‘prescribed for the Interior Department’s re- 
ports on reclamation projects, and when ob- 
jection is made by a state or the Chief of 
Engineers the project cannot be built unless 
specifically approved by Congress in a sub- 
sequent authorization act. 

After the reports are submitted to Con- 
gress, interested parties have still further 
opportunity to present their views to the 
appropriate committees in both the Senate 
and the House of Representatives before the 
project is included in an authorization bill. 
After the projects have been authorized by 
Congress, estimates must be submitted to 
it and appropriations obtained for executing 
the work, Congress thus retains full control 
over work progress. 


The committee report then makes this 
conclusive statement : 


The committee feels that this existing 
procedure provides adequately for codrdina- 
tion of navigation and flood-control projects 
with other programs of resource develop- 
ment; affords ample opportunity for pres- 
entation of local desires with assurance that 
they will receive full consideration; and pro- 
vides essential codrdination from the na- 
tional viewpoint, with final decision on all 
controversial matters appropriately resting 
with Congress. 


The purpose of this MVA Bill is thus 
briefly set forth: 


The bill (S 555) proposes to create a cor- 
poration to be known as the Missouri Valley 
Authority and to vest it with power to es- 
tablish and administer a broad program of 
unified water control and resource develop- 
ment, giving due regard to “economic, social, 
and cultural values” for the entire Missouri 
valley region, which embraces an area of 
more than 560,000 square miles lying in the 
states of Missouri, Iowa, Kansas, Nebraska, 
Minnesota, Wyoming, Colorado, South Da- 
kota, North Dakota, and Montana. The cor- 
poration is to be controlled by a board of 
three directors. It is authorized to formulate 
and submit to Congress within two years a 
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plan for the complete control and utilization 
of the resources of the region, and the bill 
provides that the plan submitted shall be- 
come effective and be carried out unless it js 
affirmatively disapproved by Congress with- 
in a period of one hundred and twenty days 
from the date of its presentation. 


TTENTION is then called in the com- 
mittee’s report to specific author- 
izations already made by the Congress 
providing for the development of the 
water resources of the Missouri valley on 
a comprehensive scale ; that the work may 
be expanded to meet future needs as they 
develop; that work on the authorized 
projects can be undertaken as soon as 
funds are made available by Congress; 
and that the “prosecution of these proj- 
ects will solve the water resource prob- 
lems of the Missouri valley” : 


The Flood Control Act of December 22, 
1944, approved a general comprehensive plan 
for flood control, irrigation, hydroelectric 
power development, and related purposes in 
the Missouri basin and authorized the ap- 
propriation of $400,000,000 for the War and 
Interior departments to prosecute the initial 
stages recommended. Codrdination of the 
plans of the two departments was effected 
after lengthy hearings before a subcommit- 
tee of the Commerce ‘Committee. Sections 5 
and 8 of that act established a national policy 
under which the Secretary of the Interior 
was made responsible for the disposal of 
electric energy generated at reservoir proj- 
ects under the control of the War Depart- 
ment, and for the utilization of water avail- 
able at such projects for irrigation. 

The Rivers and Harbors Act of March 2, 
1945, adopted a project for the improve- 
ment of the navigation channel of the Mis- 
souri river between Sioux City and the 
mouth, Both this act and the Flood Control 
Act provide that the use, for navigation, of 
waters arising in states lying wholly or part- 
ly west of the ninety-eighth meridian shall 
not conflict with any benefici2l consumptive 
use of such waters for: domestic, municipal, 
stock water, irrigation, mining, or industrial 
uses, 

The Department of Agriculture is author- 
ized in various flood-control acts to correlate 
with the program for flood-control improve- 
ment of the rivers, the program for the im- 
provement of watersheds for measures of 
run-off and water flow retardation and soil 
erosion prevention. 


Turning then to a discussion of the 
testimony presented at the hearings, the 
report casts a number of very interesting 
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side lights upon some of the statements 
made: 


Proponents declared their desire that Fed- 
eral participation be through the medium of 
the proposed authority rather than through 
the Corps of Engineers, Bureau of Reclama- 
tion, Soil Conservation Service, and other 
existing Federal agencies in established Fed- 
eral departments. They desire an authority 
which functions similarly to the Tennessee 
Valley Authority and their sentiment in 
favor of the Missouri Valley Authority ap- 
pears to result largely from their satisfaction 
with the reported success of the Tennessee 
Valley Authority in its territory. They pro- 
fess to realize the profound physical differ- 
ences between the Tennessee river and the 
Missouri river, the dissimilarity of the eco- 
nomic problems of the valleys of the two 
streams, and the fact that the Missouri basin 
embraces portions of ten states. They realize 
that the Tennessee Valley Authority is pri- 
marily a power project. Nevertheless, they 
strongly support the valley-authority type of 
development as a virtual cure-all. 


It is significant that the urge for hydro 
power development was so evident. The 
report makes this comment on that point: 

. There was some tendency among pro- 
ponents to emphasize the need for full de- 
velopment of hydroelectric power even at the 
expense of flood control and irrigation, and 
it was on this point that some proponents 
were most specific as to why they preferred 

a valley authority, stating their belief that 

an authority would do more toward full de- 

velopment of power than would regular 
agencies, 


i to the testimony of the op- 
ponents of the bill, the report notes 
that numerous witnesses stated their be- 
lief that the existing Federal agencies 
(the Army Engineers and the Reclama- 
tion Bureau) would be forced from the 
scene if the MVA were established. Rep- 
resentatives of Federal agencies con- 
curred in this opinion. The opposing wit- 
nesses agreed unanimously in their de- 
mand that the regular Federal agencies 
carry on the Federal activities in that 
area in the established way instead of be- 
coming extinct as far as the Missouri 
river basin is concerned. It was said: 

.. They feel that the needs of the Mis- 
souri valley have been fully codrdinated in 
the plan approved in the Flood Control Act 
of December 22, 1944, and that established 
agencies can and will carry out the desires 
of the people as authorized by Congress bet- 


ter than the valley authority. In fact, they 
deplore the interjection of the valley-author- 
ity idea and consequent delays into the com- 
prehensive plan so recently approved unani- 
mously by both houses of Congress. 

The opponents of the bill are jealous of 
their states’ sovereignty and of their rights 
(particularly water rights) under state law. 
They foresee encroachment of Federal influ- 
ence into fields of state jurisdiction and sub- 
ordination of states’ rights if the Missouri 
Valley Authority is created. They do not 
want Federal domination of their economy 
and fear the broad authority proposed to be 
delegated to the Missouri Valley Authority. 
They particularly resent the implication that 
their cultural and economic progress should 
be controlled by an authority. 


Referring again to the advocacy by 
proponents of TVA as exemplifying 
what they desire for the Missouri valley, 
the committee’s report makes this very 
pertinent comment: 


. .. none of them gave recognition to the 
fact that very large sums of Federal money 
have been put into the Tennessee Valley 
Authority and that it is doubtful that the 
Missouri Valley Authority could expect pro- 
portionately as generous treatment. Opposi- 
tion witnesses did point this out and estab- 
lished the thesis that the Federal Treasury 
could not be expected to subsidize the Mis- 
souri valley in the same way that the Ten- 
nessee valley was provided for in an ad- 
mitted experiment. 


It appears further that questioning of 
witnesses who argued that greater co- 
ordination of Federal activities could be 
brought about only by a valley authority 
such as proposed by S 555 established 
that 


. . their conception of codrdination goes 
much farther than codperation between agen- 
cies to eliminate overlapping and possible 
conflict. They envisage a superauthority to 
determine programs, schedules of construc- 
tion, relative importance of the various 
phases of development, and a multitude of 
other matters which actually constitute su- 
pervision of the basic economy of a large 
section of the country. 


The committee, however, considers 
that codrdination of the type intended by 
these advocates is definitely a function of 
Congress, and it is firmly of the opinion 
that Congress should not relinquish that 
responsibility. 

The report continues: . after full 
consideration of all the ai giving 
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careful attention to the constituency for 
whom each witness spoke, the committee 
concludes that the great majority of sen- 
timent in the Missouri valley is opposed 
to the Missouri Valley Authority pro- 
posal and to S 555 in particular. In this 
connection, it is significant that while the 
Farm Union advocated the bill, repre- 
sentatives of strong farm organizations 
throughout the basin vigorously opposed 
the enactment of the bill.” 
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& an indication of the extent of the 
opposition represented, the report 
sets forth this list: 


The National Rivers and Harbors Con- 
gress, the Mississippi Valley Association, 
the Mississippi Valley Flood Control Asso- 
ciation, the Intracoastal Canal Association 
of Louisiana and Texas, and numerous other 
waterway and flood-control groups filed with 
the subcommittee a signed statement declar- 
ing their opposition to S 555 and to, valley 
authorities in general. 
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The National Reclamation Association 
and the state reclamation associations affili- 
ated with it in the Missouri basin are op- 
posed to the bill. 

The legislatures of the states of Montana, 
Wyoming, Nebraska, Colorado, Iowa, and 
Kansas have by official action recorded their 
opposition to the Missouri Valley Authority. 
A witness at the hearings accredited from 
the governor of Minnesota voiced the op- 
position of that state. Other state and mu- 
nicipal officials opposed the measure. 

The Missouri River States Committee, 
composed of the governors and two repre- 
sentatives from each of the ten states whose 
territory lies within the Missouri river basin, 
at a recent meeting unanimously adopted a 
resolution against the Missouri Valley Au- 
thority. 


Then follows this searching observa- 
tion: “The committee is deeply im- 
pressed with the overwhelming opposi- 
tion from all sections of the Missouri 
basin, and the convincing character of 
that opposition, and in view of the na- 
tional aspect of the fundamental issues 
involved it is strongly urged that all Sen- 
ators read the record of the hearings.” 
And, in closing, the report makes this 
summary of the committee’s conclusions: 


(a) The plans recently authorized by 
unanimous action of both houses of Congress 
provide a complete program of unified water 
resources development in the Missouri basin. 

(b) Existing laws and procedures provide 
for full coGrdination between the established 
Federal agencies charged with the responsi- 
bility of prosecuting the several phases of 
water resource development. 

(c) The procedures already established by 
the Congress for the development of water 
resources protect states’ rights, and pre- 
scribe full codperation between local, state, 
and Federal interests. 

(d) Development of the authorized plan 
under existing Federal agencies will assure 


proper emphasis on the primary needs of 
flood control and irrigation. 

(e) It is impracticable to have regular 
Federal agencies and a valley authority op- 
erating in the same territory. 

(f£) Under S 555, the Missouri Valley 
Authority would be able to control practical- 
ly all aspects of economic and social life in 
the Missouri valley without local interests 
having proper recourse to Congress; if the 
Congress desires to enter these questionable 
fields of activity such functions can best be 
accomplished by the established Federal 
agencies under the full control of Congress. 


HE Murray Bill (S 555) goes now 

by Senate direction to the Commit- 
tee on Irrigation and Reclamation, and 
then to the Committee on Agriculture, 
for further consideration. In view of the 
searching character of the hearings of the 
Commerce Committee and the adverse 
character of its report touching all as- 
pects of this proposed legislation, as in- 
dicated by the foregoing extracts, its 
conclusions may well have a significant 
bearing not only upon the fate of this 
bill, but upon other river authority bills 
now before Congress. 

Having in mind the “national aspects 
of the fundamental issues involved,” as 
noted in the Commerce Committee’s re- 
port, and the ultimate effect of the pas- 
sage of such legislation upon business- 
managed electric utilities, executives of 
such companies will find that the record 
of the hearings provides fruitful read- 
ing. Much of the testimony of the pro- 
ponents of MVA is revealing of the 
philosophy of those who are advocates 
of more and more governmental public 
power projects—a la TVA. 
—R. S.C. 





Businessmen —“Help Yourself to Better 
Government’’—Here’s How 


foster better understanding be- 

tween American men of business 

and members of Congress, the Chamber 
of Commerce of the United States has 
adopted a plan, which is well advanced, 
for the organization of National Affairs 
Committees (NAC) in both large and 
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small cities throughout the country. Al- 
ready over 1,200 of these committees are 
organized and working. 

A booklet, issued by the chamber— 
“Help Yourself to Better Government” 
—tells how to start and operate such a 
committee. It begins by making clear the 
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“PARDON ME, COUNSELOR, IF I USE YOUR PHONE!” 


need of a National Affairs Committee. 
“Businessmen, it seems, are in the great 
majority which never, or too seldom, tells 
Congress directly what it wants and 
thinks.” Too much dependence is still 
placed by businessmen on “just trust” or 
mere hope that their interests will be 
properly represented. 

But, the introduction continues, “that 
system is too hard on Congress, which 
needs the guidance of business. And it’s 
too easy — fatally easy — for business, 
which needs the sympathy and interest 
of Congress. Business must do more to 
insure both congressional and adminis- 
trative understanding of its problems, 
and consideration of its welfare.” 

A National Affairs Committee, it is 
pointed out, “can help immeasurably to 


JUNE 21, 1945 


get just that—to see that government 
has the opinions and desires of business 
clearly and constantly before it, and to 
see that the interests of business are 
treated fairly.” 

It is evident that this is a big job— 
one that business must do for itself, for 
nobody else will. “The job can be done, 
and done right,” it is asserted, “if every 
individual businessman will, first, come 
to realize that he must do it, and, second, 
will equip himself with good organiza- 
tion, plans, information, technique.” 

The booklet continues: 

In seeking to help himself to better gov- 
ernment, he acts not alone for his own sep- 
arate interest. He has a greater responsibil- 
ity — to influence national affairs for the 


benefit of his whole community. He is the 
main brake on poor policies and legislation. 


838 











WHAT OTHERS THINK 


He is the chief creator of good ones. He 
takes the lead in making Congress under- 
stand and act. He also is the mainspring 
for local community action — for creating 
public opinion—on national affairs. 

That’s the real “why” of a National Af- 
fairs Committee in your chamber of com- 
merce, 


U NDER the heading, “How to Organ- 
ize” (with a happy omission of 
“glittering generalities”), appear terse, 
practical, and definite suggestions as to 
how a NAC should be set up. Among the 
steps to be taken are these: “Get a good 
chairman”; “get expert helpers”: get 
shock troops” ; and “define the job.” 

It is stated that there are certain funda- 
mentals without which no National Af- 
fairs Committee can function efficiently. 
As an outline of ““What the NAC Does,” 
these fundamentals are set down: “It 
meets often” ; “it gets the data” ; “it stud- 
ies the issues”; “prepares the argu- 
ments”; “seizes opportunities” ; “drums 
up interest”; “learns about Congress” ; 
“cooperates with others”; and “pro- 
motes individualism.” Here also specific 
methods of procedure are suggested. 


It is emphasized that this is not a hand- 
book on political action—in the ordinary 
sense. It is not concerned with election of 
people to office. It is stated: 


This book is, however, concerned with 
the actions of officeholders, specifically with 
Congressmen, after they are elected. It is 
designed to show something of what makes 
a Congressman “tick,” and to suggest ways 
in which local chambers can influence na- 
tional legislation. 

Experience has shown the national cham- 
ber staff a number of sure-fire methods of 
getting your Representatives and Senators 
to listen, of presenting your arguments, of 
persuading the Congressmen to vote the way 
that you feel is best for the nation. A suc- 
cessful program of this sort can be carried 
out by any chamber of commerce, regard- 
less of size. 

It must first understand the issues and 
what they mean to its own members and its 
own community. 

Secondly, it must know the mechanics of 
how and when to influence legislation. Some 
suggestions about these mechanics are listed 

Ow. 

They won’t work every time, nor 
with every Congressman. But they are all 
worth trying, and in time each NAC will 
know just what is most effective in a given 
situation. 
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A additional practical aid to those or- 

ganizing a NAC, several pages are 
devoted to “Twenty Good Tips.” These 
quotations indicate the wide range of 
these helpful “tips” : 


Use Publicity. Give press and radio full 
accounts of your NAC activities. ... 

Get the Recorp. Ask a Representative or 
Senator to put you on his Congressional 
Record mailing list; ... 

Be Appreciative. Don’t fail to praise the 
speeches and the committee statements and 
press remarks of Congressmen and Sena- 
tors. They also will appreciate a letter of 
support and approval for their good votes. 

Don’t Hesitate. Let the congressional com- 
mittees know how you stand on each na- 
tional issue. File briefs with them, especial- 
ly on those topics in which you have a 
marked interest. Send a man to:make your 
statement in person, if that’s practicable, or 
file it via your Congressman. Or ask him to 
read it before the committee. Don’t be 
hesitant if your community is small; that’s 
the kind most Congressmen come from. 

Coéperate with Neighbors. Ask NAC’s 
in other parts of your state to take action 
on national affairs of special interest to your 
rT ee 

Use Clinics. Get together with other com- 
munity leaders—the teachers and preachers, 
the union bosses, public officials—for clinics 
on national affairs... . 

Take to the Rostrum. Even in smaller 
Cities, there are a score of meetings each 
week—of lodges, unions, service and civic 
groups, etc.—which rate press coverage. Or- 
ganize a speakers’ bureau, composed of 
members who really know and can talk 
about various national issues from the cham- 
ber point of view. Send these experts out to 
speak at meetings in your area. . Time 
these talks to coincide with, or to precede, 
congressional consideration of the issues. 
Tell the meeting what the chamber thinks 
about the issue, and why—and the action 
you’re taking, or have taken, on it. Suggest 
the group advise Congress of its opinion, too. 
Offer to furnish information. Urge them 
not to delay. Don’t high pressure, but just 
seek to show that these other groups also 
have a stake in the game, and should do 
something to protect or foster their own 
interests. .. . 

Invite the Public. Occasionally, you will 
want to “bear down” especially hard on a 
national issue. Public meetings—as big and 
as snappy as you can make them—will help 
do this. . . . Make certain the Congressmen 
and Senators see reports of your big meet- 
ing, and of what was said and done there. 

Go to School. Put up prizes for essays on 
one or more national issues during each con- 
gressional session. Sponsor school debates, 
with the public invited and with press cover- 
age if possible. Give good merchandise 
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prizes to the winners, and don’t forget con- 
solation awards for the losers. Arrange an 
annual competition in the fields of writing, 
speaking, and art, to emphasize youth’s stake 
in a free enterprise system. Poll the student 
body. Don’t try to dictate courses of study. 
Take an interest in the problems of educa- 
tors. 

Win the Women. Send your speakers to 
the women’s club meetings. Don’t overlook 
the church women’s groups, nor the union 
auxiliaries, either, no matter how small. 
Talk up to them—not down. Emphasize the 
home-making angles, show exactly what a 
projected law may do to their family and 
social routines. But talk facts, and figures, 
not just theory... . 

Keep Punching. One rose does not a sum- 
mer make, nor does only one good piece of 
legislative work make you a permanent suc- 
CESE: <4 

Create Good Will. Congressmen and 
Senators like to advertise their home states 
and products. You can help. Send them fine 
large pictures of native scenery, or agricul- 
tural and industrial assets, for their offices. 
. . . Constantly devise othe. friendly and 
practical ways to create good will between 
your chamber and your congressional dele- 
gation, and to help your members of Con- 
gress show their pride in their home state 
assets. 


The balance of this handbook is given 
over—under the heading, “Play Ball with 
Your National Chamber”—to the many 
ways in which it can be of assistance. As 
to the chamber’s Washington office, this 
significant comment is made: “The De- 
partment of Governmental Affairs con- 
centrates on Congress. In that body are 
found most often the beginning and the 
end of the governmental affairs with 
which business is most concerned. Con- 
gress is the birthplace of bills for busi- 


ness, and may be the last resort against 
bills against business. The department 
knows Congress. It knows the individual 
members of both House and Senate. It 
knows congressional procedures ‘like a 
book.’ It usually knows what Congress 
is going to do, and when, and why; and 
it knows how to translate this wide 
knowledge into plain speaking and writ- 
ing for the guidance of American busi- 
ness.” 


Ss an example of getting down to 
“brass tacks,” with actual proce- 
dures outlined, this handbook commands 
attention. Executives of business-man- 
aged operating utilities may well find in it 
ideas which fit in with their own per- 
sonal participation in the affairs of their 
local community. Plus this, the emphasis 
laid upon the importance of broadening 
one’s activities to embrace not only an 
active interest in what goes on in Con- 
gress, but the development as well of per- 
sonal contacts with members of Con- 
gress, is clearly warranted. 

This latter phase was touched upon in 
Pusiic UTILITIES FoRTNIGHTLY, issue 
of April 26th, in an article, “Wanted: 
More Light from the Electric Power In- 
dustry.” In it the need of keeping mem- 
bers of Congress currently informed 
upon basic facts relative to the electric 


utility industry was pointed out. Now, | 


in this chamber of commerce booklet are 
set down, item by item, specific methods 
by which this problem may be intelligent- 
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Illinois Electric Utilities—Official 
Study of Sales 


HE Illinois Commerce Commission 

has recently issued its “Research 
Bulletin No. 42,” a comparative study of 
1944 sales of electric utilities in that state. 
This comprehensive study, prepared by 
the rates and research section of the com- 
mission, continues a permanent and his- 
torical record instituted a number of 
years ago. It also includes a series of 
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long-time trends as well as other infor- 
mation of a pertinent nature. 

Electric sales are shown by totals and 
class of service—the comparative data 
covering 1944 and 1943, together with 
trends from 1929 to 1944, These apply 
to the total of all companies listed, and 
also to the figures for each company in- 
dividually. 
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WHAT OTHERS THINK 


Following this information appear fif- 
teen tables, setting up in various forms 
the breakup of electric sales, 1944-43, for 
each company, with respect to revenue, 
kilowatt hours, number of customers, and 
revenue per kilowatt hour. 


As an official compilation of factual 
data by a state commission, set forth in 
simple, easy-to-check tables, this study is 
an excellent example of the presentation 
of statistical information, regarding elec- 
tric utilities, in permanent record form. 





Federal Competition 


MONG the thirty-six declarations of 
policy recommended in a referen- 
dum dated May 28, 1945, by the policy 
committee of the Chamber of Commerce 
of the United States for approval of its 
members, are four which are of especial 
interest to business-managed public utili- 
ties. 
The text of these is as follows: 


No. 14. Government Competition. The 
government should refrain from entering 
any field of business which can successfully 
be conducted by private enterprise. Tax- 
free, rent-free, cost-free, artificially low- 
cost financing, and other government com- 
petition with the lawful enterprises of pri- 
vate citizens is destructive and should be 
ended. Whatever form unfair competition 
by government assumes, its effects are det- 
rimental to the general welfare. 

No. 15. Government Favoritism to Coép- 
eratives. No form of lawful enterprise 
should be favored by government over any 
other form and each, whether cooperative 
or individual, whether in single units or in 
multiple units, should stand on its own 
merits with protection from unfair competi- 
tion and free from tax exemptions and any 
other public subsidies. . . . 

No. 27. St. Lawrence Project. The cham- 
ber’s opposition to the creation of regional 
authorities applies to the St. Lawrence river 
project... .. 

No. 29, State Rights. It is a cardinal prin- 
ciple that all rights not specifically granted 
to the Federal government are reserved to 
the several states. This principle in recent 
years has been increasingly infringed by 
Federal encroachment in almost every field. 
To illustrate, we enumerate the following: 


1. The delegation of authority to ad- 
ministrative agencies having power over 
interstate commerce, to interfere in af- 
fairs which are essentially intrastate in 
character. 

2. The continued and expanded with- 
drawal, retention, and reservation of lands 
in the public domain states, and the Fed- 
eral purchase by condemnation and other- 
wise of lands formerly in private owner- 
ship both in public land and nonpublic land 


states. This has proceeded to a point in 
several states where the Federal govern- 
ment has become the master rather than 
the servant of the people, in total disregard 
of the effect on local tax structures and 
on the stability of local industry. 

3. The assertion by the Federal govern- 
ment of control over waters and their use 
for municipal, domestic, industrial, ir- 
rigation, power, and other beneficial pur- 
poses without regard to state boundaries 
or water rights. 

4. The increasing abandonment of the 
principle of mineral entry and the dis- 
couragement of private exploration and 
development of our mineral resources, 
with the substitution therefor of a leasing 
system by which the Federal government 
becomes a landlord rather than a stimula- 
tor of enterprise and free initiative. 
These and numerous other examples of 

Federal invasion of state sovereignty result 
not only in retardation of normal state enter- 
prise and development with concomitant im- 
pairment of political and economic statehood, 
but are a source of continually increasing and 
wasteful Federal expenditures. 


That these are all matters of para- 
mount importance, not only to free en- 
terprise but to every tax-paying citizen 
in this country, is evident by their inclu- 
sion in this referendum of the U. S. 
Chamber, with its nation-wide member- 
ship. 

It would appear that there is a grow- 
ing awareness of the unsoundness of our 
government engaging in direct competi- 
tion with established business concerns, 
and of the inequity in the freedom from 
Federal taxation enjoyed by these public 
enterprises. 

We will probably witness efforts, such 
as in this recent referendum, to keep 
people informed of the problems to 
every individual, in these controversial 
policies, largely the result of a newer 
philosophy affecting legislation of recent 
years. 
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WPB Lifts Curbs 


TS War Production Board on June 2nd 
relaxed its controls to permit utilities to 
proceed with long-deferred plans to expand 
their systems and begin the large volume of 
maintenance and reconstruction work ac- 
cumulated during the imposition of wartime 
limitations. 

The action, taken through amendment of 
Utilities Order U-1, virtually revokes all con- 
trols on the installation of facilities by electric, 
gas, water, and communications utilities. It 
was expected that similar relaxations applying 
to telephone and telegraph companies would 
be issued. 

Pointing out that utilities have been operat- 
ing for almost four years on a “bare bones” 
policy in regard to expansion, Edward Falck, 
director of the WPB Office of War Utilities, 
declared that immediate relaxation was essen- 
tial to assure “that utilities will be in a healthy 
condition to service industry and civilians after 
the war.” 

“Since VE-Day,” he continued, “it has be- 
come clear that the type of materials required 
in the installation of utility facilities is no 
longer in short supply for the most part. 
Manufacturers of specialized power equip- 
ment, such as turbines and boilers, now have 
open shop capacity, as a result of military cut- 
backs, sufficient to take care of all utilities re- 
quirements with margin to spare.” 

According to WPB, the new policy will per- 
mit utilities to make any addition to plants 
on an unrated basis, without obtaining prior 
authorization from Washington, with the ex- 
ception of construction of new buildings whose 
cost in materials would be in excess of $25,000. 
Building projects costing less than $25,000 are 
permitted without authorization. 

Mr. Falck estimated the outlay by utilities 
in 1946 at $1,630,000,000, compared with $815,- 
000,000 in 1943 and $787,000,000 in 1944. 


SEC Orders Utility to Comply 


a Securities and Exchange Commission 
on June 3rd ordered the American Light 
& Traction Company and its parent, the 
United Light & Railways Company, to com- 
ply within thirty days with the terms of its 
order for integration issued in 1941, failing 
which the commission would seek court en- 
forcement of its own plan for compliance. 
The commission considers the liquidation 
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and dissolution of American Light to be the 
“most appropriate means” for complying with 
the integration order, which calls for the di- 
vestment by American Light and its parent of 
their interests in Detroit Edison Company, 
Michigan Consolidated Gas Company, Madi- 
son Gas & Electric Company, and Milwaukee 
Gas Light Company. 

The SEC made definite and specific its pre- 
viously announced tentative views that com- 
pliance with the order could not be delayed 
further by American Light’s current proposal 
to construct a $70,000,000 pipe line from the 
Hugoton gas fields in Kansas, Oklahoma, and 
Texas to Detroit to furnish natural gas to 
Michigan Consolidated, Milwaukee Gas, and 
Madison Gas and to various communities in 
Illinois, Iowa, and Missouri, as a preliminary 
to the liquidation of American Light. 


Court Upholds Challenge 


HE U. S. Supreme Court on June 4th up- 

held the right of stockholders to challenge 
orders of the Securities and Exchange Com- 
mission affecting their corporations. 

The court affirmed a ruling of the second 
circuit court of appeals refusing to dismiss 
a complaint by Samuel Okin, owner of 9,000 
shares of common stock of the Electric Bond 
and Share Company. 

Mr. Okin’s suit asked for a review of an 
SEC order approving a plan for refunding a 
debt of $30,000,000 owed to Electric Bond and 
Share by its subsidiary, the American & For- 
eign Power Company, Inc. Mr. Okin asserted 
that the plan was detrimental to stockholders 
of Electric Bond and Share. 

The SEC sought dismissal of the suit on the 
ground that it failed to make substantial 
charges of “fraud or breach of duty” against 
the management of Electric Bond and Share. 

In another ruling the court reversed a de- 
cision of the first district court of appeals 
dismissing a suit by American Power & Light. 
This had protested an order of the SEC against 
the Florida Power & Light Company. 

American Power, sole owner of Florida 
Power’s stock, contended that the SEC’s order 
deprived the company of a $12,000,000 dividend 
distribution from Florida Power’s surplus. 
The circuit court had dismissed the suit on 
the ground that American Power was not an 
“aggrieved” party to the commission’s order. 

The order directed the Florida utility to ap- 
propriate’ about $2,000,000 from surplus and 
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bsequently to write off $10,000,000 additional 
fom annual surplus accounts. 


FPC Authorizes Acquisition 


HE Federal Power Commission has au- 

thorized Cities Service Gas Company, Ok- 
lahhoma City, Oklahoma, to acquire from its 
dfiliate, Cities Service Transportation & 
Chemical Company, and to operate the 231-mile 
Hugoton 26-inch natural gas pipe line. The 
order stated that the company’s ownership of 
the facilities will improve its financial con- 
dition and result in operating economies and 
asimplification of operations. 

The acquisition of the facilities, which are 
now owned by the Transportation Company 
and operated by Cities Service Gas Company 
under a 28-year lease as an integral part of 
its transmission pipe-line system, will be ef- 
fected as follows: Cities Service Gas Com- 
pany will (1) purchase from Empire Gas & 
Fuel Company, its parent, for $3,000,000 cash 
the Transportation Company’s outstanding 
capital stock, consisting of 30,000 shares hav- 
inga par value of $100 per share; (2) liquidate 
the Transportation Company, whose only func- 
tion is to own the facilities involved, acquire 
its assets at their recorded cost less depre- 
ciation, and assume its liabilities; and (3) re- 
deem the Transportation Company’s debt to 
Empire in the amount of $7,200,000. 

It was represented by the Cities Service 
Gas Company that, as of February 28, 1945, 
the cost of the Transportation Company’s fa- 
cilities amounted to $10,700,757, and the ac- 
crued depreciation and amortization was $317,- 
328, resulting in a depreciated cost of $10,383,- 
429. However, the FPC’s staff has made no 
investigation to determine the validity of such 
aimed cost and depreciation, and the order 
provides that it does not constitute approval 
of these amounts. 


UGI Files Proposal 


HE United Gas Improvement Company on 

May 29th filed with the Securities and Ex- 
change Commission a proposal to sell to Ten- 
nessee Natural Gas Lines, Inc., of Nashville, 
its holding of 20,000 shares of $100 par value 
capital stock of Nashville Gas & Heating Com- 
pany for $1,100,000. 

Sale of these holdings, representing all of 
the capital stock outstanding of Nashville, ac- 
cording to the applicant, “‘is considered to be 
in the best interests of the UGI stockhold- 
ers,” and in addition would enable the utility 
to comply with an order in which the com- 
mission on May 7, 1942, directed UGI to divest 
itself of interest in Nashville Gas. 

In its declaration UGI requested exemption 
from the competitive bidding requirements of 
Rule U-50 because sale of the Nashville stock 
does not lend itself practically to such bids 
since all of the stock is owned by UGI and 
there is no public market. UGI also stated 
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that the company has “no immediate plans” 
for use of the proceeds and that the agreement 
reached in arm’s-length bargaining between 
UGI and Tennessee represents the best offer 
received during the long period of active ne- 
gotiations. 


FPC Commissioner 
Reappointed 


re Truman sent to the Senate on May 
3lst the reappointment of Commissioner 
Nelson Lee Smith of New Hampshire as a 
member of the Federal Power Commission for 
the term ending June 22, 1950. Commissioner 
Smith has served on the commission since Oc- 
tober 26, 1943, having been appointed by Presi- 
dent Roosevelt to succeed the late Commis- 
sioner Clyde L. Seavey. 

Appointed to the New Hampshire Public 
Service Commission in 1933, he was chairman 
of that commission from 1934 to 1941. In 1941 
he came to Washington as chairman of the 
board of investigation and research, an inde- 
pendent Federal agency established under the 
Transportation Act of 1940. He was also a 
member, from 1934 to 1937, of the committee 
of state commissioners cooperating with the 
Interstate Commerce Commission in general 
freight and passenger cases. 

President of the National Association of 
Railroad and Utilities Commissioners in 1938- 
39, Mr. Smith presented to the association the 
netable report of its committee on deprecia- 
tion, of which he was chairman. 


Joins Oil Compact 


OVERNOR Andrew F. Schoeppel of Kansas, 
chairman of the Interstate Oil Compact 
Commission, on May 27th announced the addi- 
tion of another important oil- and gas-produc- 
ing state to the growing membership of the 
interstate oil compact. 

“Governor Clarence W. Meadows of West 
Virginia last week signed a counterpart of the 
interstate compact to conserve oil and gas and 
made his state the fifteenth member of this 
waste prevention treaty,” Schoeppel announced. 
“The execution of the agreement by Governor 
Meadows follows closely like action by Gov- 
ernor Sam C. Ford of Montana, who signed 
the same counterpart on May 5th, and indi- 
cates the determination and desire of the sov- 
ereign states to retain local control and regu- 
lation over our nation’s vital oil and gas re- 
serves,” he declared. 

The compact’s membership, representing 
over 80 per cent of the total daily crude oil 
production of the United States, is now com- 
posed of the states of Arkansas, Louisiana, 
Colorado, Oklahoma, Kansas, Texas, New 
York, Pennsylvania, Ohio, Kentucky, Michi- 
gan, New Mexico, Illinois, Montana, and West 
Virginia. ; 
Schoeppel said the compact commission 
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would hold its quarterly meeting in Oklahoma 
City, June 14th to 16th. “Governor Meadows 
and the chief executives of all the other mem- 
ber states have been invited to attend and aid 
the commission in its study of the natural gas 
industry,” he stated. 


Scott Resigns from FPC 


Brprningaeccnser John W. Scott of Indiana 
was recently reported resigning from the 
Federal Power Commission, effective June 
15th, to return to the private practice of law 
in the city of Washington. Expressing his 
reluctance to leave the Federal service after 
ten years, first as special assistant to the At- 
torney General and for the past eight years 
as a member of the FPC, Mr. Scott, in his 
letter of resignation to President Truman, 
wrote that his “personal affairs . . . make it 
advisable for me to return to the private prac- 
tice of law at this time.” 

Mr. Scott will be associated in the practice 
of law with William H. Boyle, Jr., who was 
one of the counsel of the Truman investigating 
committee and for several years was Senator 
Truman’s executive secretary. During the last 
presidential campaign Mr. Boyle was executive 
assistant to Chairman Hannegan, of the Demo- 
cratic National Committee. 


President Roosevelt, in 1937, appointed Mr. 
Scott a member of the FPC for the term ex. 
piring June 22, 1942, and reappointed him for 
the second 5-year term. 


Supreme Court to Hear Utility 
Act Case 


fb Shee U. S. Supreme Court will hear argu- 
ments at the opening of its fall term ona 
case involving constitutionality of the “death 
sentence clause” of the Public Utility Holding 
Company Act. This announcement was made 
by the justices on May 28th. 

The case involves the North American Com- 
pany, large utility holding concern, which, in 
February, 1943, asked the court to determine 
validity of an order of the Securities and Ex- 
change Commission that it divest itself of se- 
curities of various concerns it operated. 

The court disclosed shortly afterward that 
lack of a legal quorum of six prevented it from 
hearing argument in the case. This meant 
that certain justices had disqualified them- 
selves from participating in a decision. 

‘Chief Justice Stone made it known last 
month that he had decided that he was eligible 
to sit in the matter, thus giving the court the 
legal quorum necessary. 


Illinois 


Transit Program Voted 


Ws 15 to 20 per cent of the city’s 2,031,- 
011 registered voters casting ballots in 
a referendum, Chicagoans voted overwhelm- 
ingly on June 4th in favor of a state enabling 
act to create a municipal corporation for pub- 


lic ownership of a transportation system in the 
metropolitan area of Cook county. 

They also voted approval of a city council 
ordinance authorizing a Chicago Metropolitan 
Authority and granting it the right to acquire 
and operate local transportation facilities for 
an initial period of fifty years. 


Indiana 


Hopes to Settle Trolley Case 


NEWLY appointed Indiana Public Service 

Commission is “hoping to get off the 
docket” a two-year-old order requesting In- 
dianapolis Railways, Inc., to show cause why 
a rate reduction is not effected, L. E. Yoder, 
chairman of the commission, said recently. 

The action, started in 1943 by a commission 
which since has been reorganized several times, 
demanded that the company show a detailed 
account of its financial status, with a view to 
rate reduction. 

Hearings were held before the commission 
and its public counselor’s evidence was intro- 
duced. The utility had not yet submitted evi- 
dence, it was reported. 

Meanwhile, Indianapolis Railways brought 
suit in Marion County Circuit Court to en- 
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join the commission from further hearings on 
the grounds that Hugh Abbett, chief engineer 
and later made a member of the commission 
by former Governor Henry F. Schricker, had 
been principal witness for the commission in 
its presentation of evidence. The court held 
that the commission had authority to proceed 
with the hearing and the railway utility ap- 
pealed the decision to the state supreme court. 
The appeal later was dismissed after Mr. Ab- 
bett was replaced in a commission shake-up. 

Mr. Yoder said the matter still remains on 
the commission’s docket and that members “are 
considering” disposition of the case. ; 

The three present members of the commis- 
sion have been appointed since the hearings 
were started. In addition to Mr. Yoder, they 
are Lawrence E. Carlson, Huntington, and 
Lawrence Cannon, Laporte. 
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Kansas 


Seeks FPC Order 


HE Federal Power Commission has set a 

public hearing for September 6th at Wash- 
ington, D, C., on a petition filed by Independent 
Industrial Gas Company, Independence, re- 
questing an FPC order directing Cities Serv- 
jee Gas Company (1) to connect its facilities 
with those of Independent at a point near 
Coffeyville, and (2) immediately to sell natural 
gas to Independent. The petition further re- 
quested commission approval of a contract be- 
tween the two companies, dated October 16, 
1944, providing for the sale of 1,000,000 cubic 
feet of natural gas per day by Cities Service 


Gas to Independent Industrial Gas Company. 

Union Gas System, Inc., which supplies a 
portion of Independent’s natural gas require- 
ments and in turn receives a substantial volume 
from Cities Service, has intervened in the 
‘aig requesting that the action sought 

y Independent be denied. 

According to its petition, Independent num- 
bers among its customers three industrial firms 
located in Coffeyville, and has a contract to 
supply the city of Coffeyville one-half of the 
gas needed to operate the municipally owned 
electric plant. In addition Independent has, 
since the autumn of 1942, had a contract to sup- 
ply gas to the Coffeyville Army airfield. 


Kentucky 


LG&E Deal Dead 


NLESS the board of aldermen “changes its 

mind” and rescinds the resolution it 
passed May 22nd, “the Louisville Gas & Elec- 
tric Company purchase plan is dead—at least 
for this administration,” Mayor Wilson W. 
Wyatt said recently. 

“There is just no use kidding ourselves, 
Standard Gas & Electric Company just isn’t 
going to negotiate with us in the face of that 
resolution,” Wyatt said. “Standard now would 
never make an offer to us to sell the LG&E.” 

Standard is the top holding company which 
controls LG&E through a stock ownership. 

The aldermanic resolution, passed by a 9-to-3 
vote (with one of the 9 votes in question), de- 
clared the board can take “proper and intel- 
ligent” action on a purchase plan “when and 
only when a definite and specific proposal from 
the Standard Gas & Electric Company is prop- 
erly before this board in ordinance form.” 

Wyatt charged “that resolution, a very artful 
and clever effort to get the board of aldermen 
off the spot, became something much more than 


that and took the one step they know will stop 
the sale.” 

It was subsequently learned that a letter pro- 
testing the proposed purchase by the city was 
being distributed to its customers by the utility 
company. The letter, signed by T. B. Wilson, 
president, summarized the arguments the com- 
pany has against the proposed purchase. The 
letter said in part: 

“The champions for political ownership are 
divided generally into three groups: (1) the 
bond promoters who stand to make between 
$600,000 and $700,000 if they succeed in putting 
over the deal; (2) a few politicians who on 
the basis of juggled figures eagerly anticipate 
lush sums to be used at their own discretion 
and who could operate without any regulation 
whatsoever, even as to the fixing of rates for 
service to more than 30,000 customers outside 
the city limits; and (3) those who apparently 
believe Federal tax dodging through political 
ownership is justified even though everyone 
knows the very guns and shells for our fight- 
ing men depend largely on Federal taxes paid 
by every citizen as well as our company.” 


Louisiana 


Court Stays Gas Extension 


upces Leon McCord and Edwin R. Holmes 

of the United States Fifth Circuit Court of 
Appeals signed an order on May 2lst staying 
extension of the Memphis Natural Gas Com- 
pany’s pipe-line facilities from Louisiana fields 
into Tennessee. ; 

The order, applied for by the Louisiana Pub- 
lic Service Commission and the state depart- 
ment of conservation, would be in effect_until 
disposition of the case by the United States 
Supreme Court. 


845 


The Federal Power Commission last Novem- 
ber granted the company authority to double 
its transmission lines from Memphis to the 
Monroe gas fields and to extend for about 50 
miles a line from Monroe to Lisbon. The ad- 
ditional facilities would increase the daily ca- 
pacity of gas in the Memphis area by 21,000,- 
000 cubic feet. 

The FPC opinion and order were upheld by 
the fifth circuit court on March 3lst, after 
a stay order had been granted on December 
22, 1944, and on April 18th the circuit court de- 
nied Louisiana’s application for a rehearing. 
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The state’s application for a new stay order, 
filed May 2nd by State Attorney General Fred 
S. Leblanc, former Governor Sam H. Jones, 
and E. Leland Richardson, stated that a peti- 


tion would be filed in the United States Sy. 
preme Court “without delay applying for 
writ of certiorari” of the lower court's decj- 
sion. 


Sd 


© 
Michigan 


Rate Cut Affirmed 


Ee state public service commission on May 
24th affirmed an order issued in 1944, re- 
quiring the Detroit Edison Company to reduce 
its gross revenues by $10,450,000 and ordered 
a similar reduction of its 1945 revenue. 

William J. McBrearty, chairman of the com- 
mission, said the recent order differed from 
last year’s in allowing investors 5.12 per cent 
return on their investments instead of the 4.68 
per cent permitted in the 1944 order. 

The order refused to permit the company to 
charge against normal operating expenses in 
determining its rate structure $9,000,000 in ex- 
cess profits taxes it pays to the Federal gov- 
sere and $1,450,000 in its postwar reserve 

und, 

“We feel the company is making a great deal 
of money in the war effort, as reflected in its 
excess profits taxes, and that the rates which 
produce these taxes are, therefore, unreason- 
able,” Mr. McBrearty said. 

The Edison Company will be permitted a 
hearing in October to determine whether the 


order should be modified and Mr. McBrearty 
said the commission felt that if the company’s 
revenue declined in 1945 it probably would be 
entitled to a rate increase. 


Gas Rates to Be Lowered 


Bena Michigan Consolidated Gas Company 
on June lst announced it would reduce its 
rates after a new rate schedule becomes ef- 
fective on gas supplied to the company at 
wholesale by the Panhandle Eastern Pipe Line 
Company. 

The announcement was made in a brief 
filed with the state public service commission, 
which in November, 1942, ordered Michigan 
Consolidated to show cause why its rates 
should not be cut to the extent that its rate at 
the pipe-line gates was lowered. 

Panhandle had been directed by the Federal 
Power Commission to reduce its wholesale 
rates, and some $8,000,000, representing the 
difference between old rates and the proposed 
new rates, was impounded pending disposition 
of the case in Federal courts. 


Missouri 


Water Bill Introduced 


A BILL authorizing city officials to enter into 
a 20-year contract to sell water to the St. 
Louis County Water Company was introduced 
in the St. Louis board of aldermen last month 
by Alderman Charles E. Albanese. Under 
terms of a proposed contract the city could 
furnish some water to supplement the supply 
of the County Water Company but would not 
be required to do so. 
our immediate connections between city 
mains and those of the county utility are 
planned to provide a reserve supply for the 
county, Milton M. Kinsey, president of the 
board of public service, said. Meters would be 
installed at each connection, he stated, and the 
company would be required to pay a service 
charge for each connection in addition to pay- 
ing for water taken from the municipal mains. 
Kinsey estimated the county would use 46,- 
000,000 gallons of water from the city’s mains 
during the rest of this year and that the city 
would make a profit of $5,100 on the sale of 
this water. By 1965, he said, the company 
would be using about 1,180,000,000 gallons an- 
nually at a profit to the city of $107,000. 
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Extra Bus Fare Bill 


AY ordinance authorizing the Public Service 
Company to operate express bus service on 
four lines, charging an added fare of not more 
than 5 cents, for an experimental period of 
not more than one year, was introduced into 
the St. Louis board of aldermen last month. 

The mayor’s committee on mass transporta- 
tion, meeting on May 24th, approved the re- 
port of a subcommittee, both the committee 
and the subcommittee being headed by Milton 
M. Kinsey, president of the city board of pub- 
lic service. 

In its report, the subcommittee said the pro- 
posed service was of a type not tried in St. 
Louis heretofore, that details would require 
change as the plan was worked out, and that 
some routes might not prove feasible on trial. 

The company proposed to start the express 
bus service during the rush hours on the Lin- 
dell, Lindenwood, Cherokee, and Natural 
Bridge lines. This service will start as soon 
as official approval can be obtained. 

Extra fare is the only feature of the pro- 
posal that has aroused public opposition, the 
subcommittee said. This, the committee 
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ived, was due to misunderstanding of the 
an. Some fear that the regular bus service 
night be cut down, making it necessary for 
gssengers generally to pay the increased fare. 
(thers object, the report said, because of their 
lief that the company already makes exces- 
ive profits, or because they fear a general fare 
increase to follow. 


It was recommended that the company 
should be required to keep an account, for the 
city’s information, of the increased costs and 
increased revenue resulting from the express 
service. The permission granted to the com- 
pany should be revocable at will by the city 
board of public service, the subcommittee said, 
and the ordinance draft so provides. 


Nebraska 


Public Power Deal Made 


“MEMORANDUM of agreement” by which 

Nebraska City would purchase the local 
dectric property of Consumers Public Power 
District for a base price of $873,688 has been 
ned, it was announced last month. The ten- 
rtive date for the sale is August Ist. 

Details were ironed out at a city council 
meeting attended by General Manager V. M. 
Johnson of the power district; Cliff Raehl of 
Wachob-Bender Corporation, Omaha bonding 


ad Consulting Engineer H. S. N 

Mayor Emil Niemann, empowered to sign 
the agreement by virtue of city council ac- 
tion, said he could foresee little opposition to 
the purchase when it is voted on probably late 
this month, 

Added to the base price of $873,788 will be 
$45,000, which includes the premium for call- 
ing Consumers bonds and the expense of the 
new issue and transfer of the property. The 
tity also will pay about $20,000 for unbilled 
power and $10,000 for supplies on hand. 

Niemann said the city council would approve 
the ordinance’ calling for the election after it 
is passed on by bond attorneys in Chicago. 

The property which the city would take 
over includes all that in Otoe, Nemaha, and 
Lancaster counties formerly owned by the old 
Central Power Company. This includes dis- 
tribution systems in Bennet, Brock, Dunbar, 
Julian, Lorton, Nebraska City, Otoe, Palmyra, 


New 


Merger Approved 


4 state public service commission on May 
_4 28th approved the proposed consolidation 
into a single operating utility of three operat- 
ing companies and one holding concern com- 
prising the western division of the Niagara 
Hudson Power system, if the companies make 
several changes in their unification plan. 

The new operating corporation, to be known 
as the Buffalo Niagara Electric Corporation, 
will have assets of nearly $194,000,000 and will 
serve an area with a population of 1,100,000 in 
Buffalo, Niagara Falls, Batavia, Olean, Tona- 


Paul, Unadilla, and Wyoming, as well as 13 
substations and the rural lines. 

The generating plant has 2,500-kilowatt ca- 
pacity. Also included is the 20-mile, 3-inch 
high-pressure gas line from Avoca through 
which Nebraska City now receives its natural 
gas supply, and the two local substations. 


Name of District Changed 


Te name of the proposed Nebraska Public 
Power District has been changed to the 
Omaha Public Power District, under senate 
file No. 310, it was revealed last month. Busi- 
ness and civic organizations on May 31st began 
circulation of printed petitions. 

The change in name was made because there 
is already in existence the Eastern Nebraska 
Public Power District and because the three 
hydroelectric public power districts are com- 
monly referred to as the Nebraska public power 
system. (See also page 821.) 

When sufficient signatures have been ob- 
tained the petitions will be filed with the state 
engineer who must then either approve or re- 
ject the petitions. As soon as the district is ap- 
proved the governor has thirty days in which 
to name the seven directors who will negotiate 
for the purchase of Nebraska Power Co. 

The organization began a drive for voters’ 
signatures as the new city council was report- 
edly considering setting aside for some forty- 
five days the power company condemnation 
election, scheduled for June 26th. 


» 


York 


wanda, North Tonawanda, Lackawanna, and 
various smaller communities in all or parts of 
15 counties in western and central New York. 

The companies directly involved in the con- 
solidation are the present Buffalo Niagara Elec- 
tric Corporation, the Niagara Lockport & On- 
tario Power Company, and Lockport & New- 
fane Power & Water Supply Company—all 
operating companies—and the Buffalo, Niag- 
ara & Eastern Power Corporation, which con- 
trols the three operating concerns through own- 
ership of their capital stock. 

In addition, the new corporation will own 
the Niagara Falls Power Company, and its 
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three. subsidiaries, the Canadian Niagara 
Power Company, Ltd. Gorge View Park, 
Inc., and the Niagara Junction Railway Com- 
pany, and two subsidiaries of Niagara, Lock- 
port & Ontario Power, the Hydraulic Race 
Company and the Lower Niagara River Power 
& Water Supply Company, all of which are 
controlled now by Buffalo, Niagara & Eastern 
Power. 

One of the immediate results of the con- 
solidation will be elimination of four corporate 
units, including Buffalo, Niagara & Eastern 
Power, and elimination of the controlling in- 
terest of Niagara Hudson from the western 
division companies. Niagara Hudson will re- 
tain control of the Central New York Power 
Corporation and the New York Power & Light 
Corporation, which will not be affected by the 
consolidation. 

The conditions requisite to the commis- 
sion’s grant of authority for final unification 
of the companies include prior adjustment of 
their accounts, elimination of fictitious items 
from their capital structures, and covering of 
deficiencies in the reserves of the individual 
companies. If these conditions are accepted, the 
proposed new corporation will start with a 
strong financial structure, it was said. 


Rejects Merger Plan 


ge HE state public service commission on Jung 
6th rejected the plan of Consolidated Edi 
son Company of New York, I : 
York Steam Corporation, Westchester Light 
ing Company, Yonkers Electric Light & Power 
Company, Brooklyn Edison Company, and 
New York & Queens Electric Light & Powe 
Company. It was the largest merger ever pro 
posed to the commission. 

Milo R. Maltbie, chairman, who rendered the 
commission’s' 60-page opinion, said, however 
that unification of Brooklyn Edison and Ne 
York & Queens Electric with the parent com 
pany might be approved if the three companies 
set forth more precisely the rates which would 


of the three utilities. 

The principal consideration in a plan o 
merger, according to the opinion, is whethe 
the plan is in the public interest. Also in 


of service, interests of minority stockholders, 
and consideration of economies. which would 
accrue from the merger to justify elimination 
of the subsidiaries. 


-e 
Oklahoma 


Get Lower Rates 


OUTHWESTERN Pusiic Service CoMPANY, 

Amarillo, recently filed rate reductions for 
electricity and gas in Oklahoma panhandle 
cities and towns which will amount to $15,- 
728 a year. 


Reford Bond, chairman of the corporation 
commission, made the announcement. 


gregate $2,286 a year, while gas rate cuts for 
10 towns will amount to $13,442. 

: The new schedules will be effective October 
st. 


Pennsylvania 


fund would also provide for an estimated $2,- 
770,500 in improvement during 1945. 


Property Sale Proposed 


Ge of natural gas properties of Pennsyl- 
vania Electric Company in Johnstown to 
the Peoples Natural Gas Company, Pittsburgh, 
for $1,194,826 was proposed to the Securities 
and Exchange Commission last month. 

The Peoples Company would finance the pur- 
chase by issuing and selling 30,000 shares of 
its $100 par value capital stock to Consolidated 
Natural Gas Company for $3,000,000. The 


Pennsylvania Electric furnishes electric 
service to about 189,000 customers in western 
Pennsylvania and on a smaller scale distrib- 
utes natural gas, manufactured gas, and 
steam-heating service. 

The proposed improvements would include 
$900,000 for a new athe plant at Brave com- 
pressor station, Wayne Township, Greene 
county, and $75,900 for Johnstown. 


South Carolina 


Authority to Build New Lines 


TS Santee-Cooper Authority has allocated 
$4,000,000 for expansion of its power lines 
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in South Carolina during the next year, R. M. 
Jefferies, general manager of the authority, an- 
nounced recently. 

The expansion program was approved at a 
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meeting of the Santee-Cooper board of direc- 
tors at Moncks Corner late last month. 

Set for immediate action was construction 
of additional lines into the Elloree, Holly Hill, 
Santee area, site of rich deposits of limestone. 
Availability of adequate power for industry 
in this section was expected to bring new in- 


dustry into the state, as the immense limestone 
deposits there are used for a- wide variety of 
products, Mr. Jefferies pointed out. 

The Santee-Cooper board was informed that 
a number of plants have already been planned 
for this section of the state in the immediate 
postwar period. 


Tennessee 


Power Surcharge Removed 


HE Nashville Electric Board recently voted 

to remove a surcharge of 15 per cent on 

power used by commercial and industrial con- 
sumers, effective August Ist. 

The board indicated last November that it 

would remove the surcharge “conditioned upon 

the maintenance of favorable revenue and busi- 


ness conditions” and end of the European war 
by the middle of 1945. 

Residential users were not affected. 

Commercial and industrial consumers of 
electricity still are required to pay a 15 per 
cent surcharge by the Memphis Light, Gas & 
Water Division. The surcharge was removed 
re — residential bills in the spring 
o ‘ 


Texas 


Natural Gas Tax Approved 


Co Coke Stevenson recently signed 
Representative C. V. Lansberry’s bill re- 
vising natural gas tax collection statute, prin- 


cipally to authorize fixing by the comptroller 
of a market value for gas where no price is 
posted. Market value would be set after hear- 
ing, and would help the comptroller collect 
taxes upon liquids extracted from natural gas. 


Washington 


ing electric properties, Roach said as follows: 

“The question certainly is important enough 
to deserve submission to the voters at an elec- 
tion which would provide for an official and 
democratic test of sentiment.” 


Election Issue Raised 


be replies received in the company’s cus- 
tomer survey on the PUD condemnation 
question showed 103 favoring their present 
electric service setup and 21 for the PUD, it 
was announced recently by T. E. Roach, vice 
president and general manager of Northwestern 
Electric. 

“A total of 4,350 electric users, or one-third 
of all our customers in the county, have now 
responded to the survey,” said Roach, “and 
the division still stands at 86 per cent in favor 
of keeping their present electric service or- 
ganization and only 14 per cent for the PUD. 

“No one can belittle the results of this sur- 
vey without casting a reflection on the com- 
mon sense and intelligence of several thousand 
Clark county citizens,” he added, referring to 
questioning of the poll’s validity by PUD 
spokesmen. 

“When 3,742 out of 4,350 individuals choose 
one simple and understandable statement over 
another, the results can’t be laughed off, and I 
don’t believe any conscientious public official 
will seek to do so.” 

_ Declaring that the PUD condemnation suits 
involve millions of dollars’ worth of tax-pay- 
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CVA Bill Backed 


1 be a resolution adopted at their annual meet- 
ing at Coulee Dam last month, the Wash- 
ington Public Utility Commissioners Associa- 
tion urged Senators Warren Magnuson and 
Hugh Mitchell to insist upon committee hear- 
ings in the Northwest on Mitchell’s Columbia 
Valley Authority Bill. 

The power leaders who met at Coulee Dam 
endorsed the Mitchell Bill in principle. 

Through other resolutions the commission- 
ers urged Governor Wallgren to initiate an 
ICC investigation of freight rates to the North- 
west; asked the Bonneville Power Adminis- 
tration to set up a special summer power irri- 
gation rate and to reduce its $17.50 base rate; 
requested immediate construction of the Grand 
Coulee power transmission line to Brewster; 
urged the Senate to restore $3,000,000 in ap- 
propriations which the House cut from Colum- 
bia basin and Bonneville project funds; and 
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asked the War Production Board to authorize 
immediate construction of three generators to 
replace the two Shasta generators now in use 
at Grand Coulee, which were borrowed to meet 
the war emergency. 


Reclamation, Dr. Paul Raver of the Bonneville 
Administration, and Director Art Garton, who 
represented Governor Wallgren, were main 
speakers on the program. 


Wisconsin 


Natural Gas Loses 


ISCONSIN communities should retain the 

control over natural gas given them un- 
der present state law, the assembly decided 
by a 52-to-39 vote on June Ist. 

The defeat for natural gas came on a bill to 
repeal the law under which every community 
on a pipe line must approve introduction of 
the fuel in the area, thus giving the state public 
service commission broader power to regulate 


gas. 

The bill was indefinitely postponed after 
ninety minutes of debate, but was to come up 
for discussion again the following week. A mo- 
tion for reconsideration of the vote was made 
by Assemblyman Mike Cummings, Republican 
of Fifield. 

A commission natural gas measure repealing 
the present tax was before the joint finance 
committee, which had a public hearing, the 
fifth of the session, on the proposal May 3lst. 

Assembly supporters of natural gas main- 
tained that industrial and dairy concerns and 
home consumers will benefit from the fuel, 
said new jobs would grow out of its introduc- 
tion, and declared the commission “perfectly 
capable” of regulating gas “just as they do 
other utilities.” 

“Wisconsin needs natural gas to compete 
with other states,” said Assemblyman Elmer 
Genzmer, Republican of Mayville. 

Opponents pointed to possibilities of unem- 
ployment in railroads and coal interests if gas 
were substituted for existing fuels, said the 
law is not keeping natural gas out of the state, 
and claimed repeal would destroy “the home 
rule principle.” 


Senate Revives Bill 


HE Wisconsin senate, by a 22-to-11 vote, 

recently revived a bill that would prohibit 
bonding firm promoters and other “experts” 
from sponsoring utility acquisition elections if 
their fee depends upon the outcome of the 
vote. 

The senate had killed the bill early last 
month, 16 to 12. 

The legislative fight was said to be an out- 
growth of Madison’s utility acquisition cam- 
paign, in which a Chicago bond house sup- 
ported city purchase of the Madison Gas & 
Electric Company on a contingent fee basis. 

The senate revived the bill after Senator 
Louis Fellenz, Jr. (Republican, Fond du Lac), 
and Bernhard Gettelman (Republican, Mil- 
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waukee) cracked at Progressive Fred Risser, 
Madison, “and his cohorts in the purity league” 
and described the “lobbying” that the Stifel 
Nicolaus Company engaged in during the 
Madison fight. 

Risser and a fellow Progressive, Charles 
Madsen, Luck, vigorously attempted to block 
senate reconsideration of the measure that they 
claim is sponsored “by the utilities.” 


Tax Bill Hearing Delayed 


| geetager of a bill placing utilities on local 
tax rolls will increase water rates to con- 
sumers in “many” communities owning their 
water systems and will result in a tax reduc- 
tion to some utilities, the state assembly taxa- 
tion committee was warned last month. 

The disadvantages of the proposed legislation 
were emphasized by F. N. MacMillin, spokes- 
man for the League of Wisconsin Municipali- 
ties, who joined town and village representa- 
tives in asking that the hearing on the bill be 
postponed “until we have a chance to study the 
substitute amendment.” 

Over the protests of Assemblyman Nicholas 
Christman (Republican, Tony), author of the 
proposal, Committee Chairman Jesse Canniff 
(Republican, Beaver Dam) agreed to hold a 
hearing June 5th. 

‘Christman denounced the postponement as 
a move “merely to delay the bill by indirection,” 
but Canniff said many mayors had written 
him they had been given no opportunity to 
study the substitute. 

Preliminary study shows that the legislation 
may reduce taxes of the Wisconsin Power 
Light Company 10 per cent, the Wisconsin 
Electric Power Company 5 per cent, and the 
Northern States Power Company 94 per cent, 
MacMillin said, emphasizing that the estimates 
were tentative. 

The bill, which would remove utilities from 
state taxation and tax them at local rates ona 
valuation certified by the state, will raise water 
rates because “virtually none” of the 400 pub- 
lic water utilities in Wisconsin earns a profit, 
MacMillin said. 

“Under this proposal, the electric co-ops 
would continue to enjoy a tax preferential 
status,” he stated, “but publicly owned utilities 
— be taxed in full. What logic is there in 

at?’ 

Christman said his bill would increase the 
amount available for school and pension aids 
in poorer counties and would add $439,388,247 
property valuation to tax rolls. 
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The Latest 
Utility Rulings 


Hotels Properly Restrained from Collecting 
Telephone Surcharges 


HE Supreme Court upheld the ac- 

tion of the United States District 
Court for the District of Columbia in 
United States v. American Teleph. & 
Teleg. Co. (1944) 55 PUR(NS) 31, 
granting an injunction which forbids 
hotels in the District of Columbia to 
make charges against their guests in con- 
nection with any interstate or foreign 
message toll service to or from their 
premises other than the toll charges of 
the telephone companies and applicable 
Federal taxes. The prohibition is based 
on a provision to that effect in the tariff 
fled by the telephone companies. 

Hotels perform certain services in 
connection with the placing of such calls. 
They render services described as secre- 
tarial. They have sought to recoup the 
cst of this service, including equipment 
rentals and perhaps some margin of prof- 
it by a service charge to the guests who 
make long-distance calls from their 
rooms. The Federal Communications 
Commission, in Re Special Telephone 
Charges of Hotels, Apartment Houses, 
and Clubs (1943) 52 PUR(NS) 141, as- 
serted jurisdiction over such charges and 
required the telephone companies to file 
the tariff provisions mentioned. The 
hotels after four days had indicated no 
intention to comply with the surcharge 
prohibition, and the injunction proceed- 
ing followed. 

The Communications Act, says the 
Supreme Court, recognizes that tariffs 
may contain regulations binding on sub- 
scribers as to the permissible use of 
rented communications facilities. The su- 
pervisory power of the commission is not 
limited to rates and services but extends 
to charges, practices, classifications, and 
regulations. The act authorizes the com- 
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panies to promulgate rules binding on 
PBX subscribers as to the terms upon 
which the use of the facilities may be 
extended to others not themselves sub- 
scribers. 

A contention that the regulation in 
question was unlawful because it was 
unreasonable was overruled, Mr. Jus- 
tice Jackson stating: 

It is said that it invades the relationship 
between hotel and guest excessively, and 
denies to the hotel the right reasonably to 
recoup its cost and to profit by the services 
it renders. But we agree with the district 
court that where the claim of unlawfulness 
of a regulation is grounded in lack of rea- 
sonableness, the objection must be addressed 
to the commission and not as an original 
matter brought to the court. We think that 
the act confers jurisdiction upon the com- 
mission to hear appellants’ grievances 
against the substance of this regulation. 
Since the regulation, apart from ques- 

tions of reasonableness which must be 
presented to the commission, was a valid 
regulation, a departure was said to be 
forbidden by the act and the prosecution 
of an action to restrain violation was au- 
thorized. The hotels were held to be per- 
sons interested in and affected by the 
regulations and, therefore, proper par- 
ties defendant in the action. The fact 
that the telephone companies had not 
been enjoined was held not to have been 
prejudicial to the hotels. 

There was a discrepancy between the 
view of the commission that the contract 
between the hotels and the companies 
created an agency and the view of the 
district judge that the hotels were not 
agents but subscribers. The Supreme 
Court did not think it necessary in deter- 
mining the application of a regulatory 
statute to attempt to fit the regulated 
relationship into some common-law cate- 
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gory. It was said to be sufficient that the 
relation was one which the statute con- 
templated should be governed by reason- 


able regulations subject to the approva 
and review of the commission. Ambas 
sador, Inc. et al. v. United States et al, 


e 


Authority of ICC to Fix Local Bus Fares 
In Washington Area Upheld 


JUDGMENT of a Federal District 

Court of three judges enjoining en- 
forcement of an order of the Interstate 
Commerce Commission which regulated 
bus fares between the city of Washing- 
ton and the Army’s Pentagon building 
across the Potomac in Virginia has been 
reversed by the Supreme Court. It was 
ruled that the commission has jurisdic- 
tion to regulate such fares and to pre- 
scribe joint fares between the Capital 
Transit Company and other bus com- 
panies. 

The commission investigation was in- 
stituted at the request of the Secretaries 
of War and the Navy, which have offices 
and instalments in Virginia employing 
more than 40,000 government workers. 
More than half these workers live in the 
District, so that the number of individual 
passenger trips to and from government 
work on the four motor lines involved 
is in excess of 31,000 per day. Fares of 
different lines were not identical for per- 
formance of substantially the same in- 
terstate transportation, and dissatisfac- 
tion of Army and Navy employees and 
officials had arisen on the ground that 
charges were excessive. 

The commission, after hearing, found 
some existing fares to be reasonable and 
others unreasonable. Its order required 
some rates to be reduced but permitted 
others to be increased. A complicating 
factor arose from the fact that the Capi- 
tal Transit Company, in addition to its 
District-Virginia bus service, operated 
an urban and suburban transportation 
system, carrying passengers both by bus 
and streetcar. Transfer privileges were 
granted to its own bus and streetcar 
passengers, but denied to passengers on 
other Virginia busses. Its intercompany 
transfer practices were said to be equiv- 
alent to establishing of through in- 
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terstate routes with joint fares to and 
from District residences and points in 
Virginia. 

The commission ordered that anal- 
ogous joint arrangements as to fares, 
including transfer privileges, be estab- 
lished between this company and other 
bus lines carrying passengers to and 
from Virginia government agencies. 

The court’s decision in Omaha & C. B. 
Street R. Co. v. Interstate Commerce 
Commission (1913) 230 US 324, 57 L 
ed 1501, 33 S Ct 89, excluding a street 
railway from Interstate Commerce Com- 
mission regulation was distinguished. In 
that case, it was said, the court did not 
hold that Congress could not authorize 
the commission to regulate movements 
that took place across state lines in a 
single local community. The power of 
Congress over such movements could not 
be doubted. The case only decided that 
Congress had not granted such power to 
the commission under the law as it then 
existed, 

The Motor Carrier Act was held to 
have conferred power on the commis- 
sion to exercise the jurisdiction asserted 
in this case. It was found necessary for 
the commission to exercise its jurisdic- 
tion in order to carry out the act's 
declared policy to encourage the estab- 
lishment and maintenance of reasonable 
charges for transportation services, with- 
out unjust discrimination, to the end of 
developing, codrdinating, and preserving 
a national transportation system ade- 
quate to meet the needs of the commerce 
of the United States and of the national 
defense. 

The workers, it was said, actually be- 
gan their interstate journey when they 
boarded a bus near their work and actual- 
ly ended that journey when they alighted 
from a Capital Transit streetcar or bus 
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yar their home. The entire trip was in- 
rstate, although they stepped from one 
hicle to another at the District ter- 
ninals of the Virginia busses. The fact 
tat, except as to Capital Transit Com- 
many, they paid a combination of two 
tes, one for travel wholly within the 


District, and the other for travel between 
the District and Virginia, and the jour- 
ney from their residence to Virginia and 
back again was taken in two segments, 
did not mean that the total interstate trip 
was not a “through route.” United States 
et al. v. Capital Transit Co. et al. 


e 


Holding Company Permitted to Stabilize 
Market in Stock Transaction 


Ts North American Company was 
permitted by the Securities and Ex- 
ange Commission to sell at competitive 
jidding a part of its investment in Pa- 
ific Gas and Electric Company. North 
American had previously been ordered to 
divest itself of its interest in Pacific, and, 
the extent that the proposed sale con- 
tituted a step towards compliance with 
this order, it appeared generally appro- 
priate. 

Acquisition of stock in connection 
with stabilizing the market was said to 
te subject to the provisions of §§ 9(a) 
(1) and 10 of the Holding Company 
Act. The commission concluded that 


bids are opened might be permitted, in- 


e 


asmuch as it might serve to facilitate 
the disposition by North American of a 
large block of the stock previously 
ordered divested by the commission. 

The company had urged that the 
knowledge on the part of the public and 
security dealers of the proposed sale of 
700,000 of Pacific common stock might 
result in a volume of offerings which 
would unjustifiably depress the market 
of the stock and adversely affect the 
price which North American would re- 
ceive from the prospective underwriting. 
The commission required, however, that 
North American make available to all 
prospective bidders full details with 
respect to stabilizing operations. Re 
North American Co. (File No. 70-1071, 
Release No. 5796). 


New York Commission Favors Competitive 
Bidding for Security Issue 


| epee by Kings County Light- 
ing Company for authority to is- 
sue $4,200,000 principal amount first 
mortgage bonds, to bear interest at 3- 
1/10 per cent, and to be sold to John 
Hancock Mutual Life Insurance Com- 
pany at par plus accrued interest to date 
of delivery, was denied by the New York 
commission, with the statement that the 
proposal did not meet the requirements 
of the statute and the company should 
invite bids and thus determine what is 
afair and reasonable price and interest 
rate for the securities offered. Chair- 
man Maltbie declared: 


Under the provisions of statute, the com- 
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mission must find, before authorizing the 
issuance of any securities, that the proposed 
issue is necessary for the purposes specified. 
In reaching its decision, the commission must 
consider all of the conditions and terms of 
the proposal, including the requirements of 
the mortgage. This brings us to a discus- 
sion of the interest rate proposed and 
whether it is as low a rate as could rea- 
sonably be obtained under all of the condi- 
tions surrounding the issue, the property 
back of the mortgage, and the probable earn- 
ings of the company. 


He referred to the fact that in recent 
years the sale of securities through com- 
petitive bidding has grown by leaps and 
bounds. The commission has rejected 
proposals for private sale because it did 
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not believe the companies had obtained 
as good terms as they could have secured. 
Better terms were obtained by competi- 
tive bidding. He continued: 


Company officials insist that they are un- 
able to obtain better terms and that the offer 
to purchase the proposed bonds, bearing an 
interest rate of 3.1 per cent at par, is the 
best that can be secured and that competi- 
tive bidding will not produce a lower in- 
terest rate or a higher price. Of course, this 
is a matter of opinion and it is not sup- 
ported by the experience of this commission. 
If better prices can be obtained than those 
proposed, it is the duty of company, in the 
interests of its security holders and par- 
ticularly in the interest of the preferred 
stockholders whose dividends are in arrears, 
to obtain the best price; and it is the duty 
of the commission to see that the best price 
is obtained. 

It has been suggested that this is a small 
issue and that it is difficult to interest fi- 
nancial agencies in submitting bids for such 
a small issue. This assertion is not borne 
out by the facts. The size of an issue has not 


been determinative of the number of bij 
submitted as evidenced by the recent ex 
perience of the Georgia Railway & Pow 
Company. 


It was also suggested that if competi 
tive bidding were followed the compan 
must file with the Securities and Ex 
change Commission. This would resul 
in delay and additional expense. Chair 
man Maltbie said it was probable that ig 
the present instance the cost of filing 
would not exceed $10,000 or $15,000. A 
reduction of only one-tenth of one pe 
cent in annual interest rate would pro 
duce an additional saving of $4,200 
which with the resulting decrease in Fed 
eral income taxes would wipe out thd 
SEC charges in two or three years, and 
ultimately the gain to the company and to 
the preferred stockholders would be sub 
stantial. Re Kings County Lighting Co 
(Case 11929). 


2 


Deviation from Electrical Standards 


HE California commission per- 

mitted certain deviations from the 
standards prescribed by General Order 
No. 95, with the statement that it is in 
sympathy with changes, either by devia- 
tion or modification, in overhead electric 
line standards when such can be accom- 
plished to the advantage of the industry 
and its customers, provided that hazards 


to workmen and the general public are 
not increased. 

Every effort, it was said, should be 
made to build and maintain overhead 
electric lines at minimum costs con- 
sistent with the high service standards 
required in the state. Re Pacific Gas & 
Electric Co. (Decision No. 37696, Ap- 
plication No. 25309). 


e 


Directory Advertising Refused Because 


Of OPA 


XN injunction to restrain the New 
York Telephone Company from 
publishing or distributing classified di- 
rectories without various advertisements 
which plaintiffs desired to be included 
was denied by the New York Supreme 
Court. The plaintiffs were doing busi- 
ness under various trade names: Nathan 
Lipsky, under the names of AAAAAA 
American Warehouse Furniture Ex- 
change; World-Wide Fireproof Ware- 
houses; American City-Wide Express 
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Violations 


Service; Harry, Nathan, and Isidore Lip- 
sky as North American Fireproof Ware- 
houses ; plaintiff Burlinger as AAAAAA 
Parkchester Rug & Carpet Cleaning 
Works, and AAAAAA Certified Carpet 
Cleaning Company ; and plaintiff Katkin 
as AAAAAA Certified Processing Serv- 
ice. These trade names were used to get 
top positions in advertisements. 

These parties had been accused of fil- 
ing-fraudulent documents in the Office of 
Price Administration, making storage 
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ind handling charges in excess of OPA 
tilings, and swindling servicemen. Two 
ifthe complainants had been indicted for 
iolations of OPA price regulations, to 
which they had pleaded guilty. 

It appeared that advertisements were 
misleading because a fireproof ware- 
louse had been depicted, while in fact 
ie telephone was at a telephone answer- 
ng service. 

The court said in part as follows: 


While a telephone answering service may 
be a thoroughly legitimate enterprise, plain- 
tiffs’ acts and not that business are being 
considered here. None of the plaintiffs has 
a place of business or warehouse at that ad- 
dress. I find that persons of ordinary pru- 
deuce, particularly such as in Long Island 
might be looking for a storage warehouse 
in Queens, would led by that advertise- 
ment to the belief that plaintiff North Amer- 
ican Fireproof Warehouses, Inc:, had the 
fireproof warehouse depicted, a_ telephone, 
and a place of business at the address thus 
stated. This is regarded as misleading ad- 
vertising. Alone this might not require a 
dismissal of the complaint or constitute rea- 
sonable ground for a refusal of plaintiffs’ 
advertisements, even though correction 
might be required; but it must be considered 
in conjunction with the other facts found. 


e 


Plaintiffs may not justify their acts on 
the ground that other advertisers do similar 
things and some of defendant’s agents knew 
plaintiffs did not have a warehouse in 
Queens, or that despite such knowledge 
defendant previously accepted the advertise- 
ment. I find as fact that neither defendant 
nor any of its officers, agents, or employees 
acted in concert with any of the plaintiffs 
in doing any wrongful acts and that such 
as were done were the acts solely of plain- 
tiffs or such of them who acted for the 
others. 


It was contended by the plaintiffs that 
the company, as a public utility publish- 
ing classified directories as an integral 
part of its business of furnishing tele- 
phone service, or as an incident thereof, 
under the jurisdiction of the commis- 
sion, was obligated to serve with impar- 
tiality. But the court concluded that the 
plaintiffs had not come into equity with 
clean hands and that on the facts shown 
the company had reasonable ground to 
refuse their advertisements. It was said 
to be unnecessary to pass upon the ques- 
tion of the jurisdiction of the commis- 
sion. Lipsky et al. v. New York Tele- 
phone Co. 


Water Service Not Dedicated to Agricultural 
And Domestic Use 


[pow gg by persons seeking a 
public water supply for domestic 
and agricultural use was denied by the 
Pennsylvania commission where it ap- 
peared that the company had been incor- 
porated for the purpose of supplying, 
toring, and transferring water and 
water power for commercial and manu- 
a‘acturing purposes. The company was 
gaged in the business authorized by 
its charter. The company averred that 
water from its source of supply was not 


fit for human consumption, and it could 
not furnish water suitable for domestic 
or agricultural purposes at costs which 
would be reasonable or fair to con- 
sumers. The commission said the com- 
plainants in requesting water service de- 
sired the company to do a thing which 
under its charter it had not the right or 
obligation to do and which the commis- 
sion had not the power to require. 
Polando et al. v. Menallen Water Co. 
(Complaint Docket No. 14030). 


e 
Abandoned Rights Not Transferable 


N application for authority to trans- 
fer operating rights was denied by 

the Pennsylvania commission where 
wrvice had been abandoned. The trans- 
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action did not involve the transfer of any 
equipment, and the record squarely 
raised the question as to whether rights 
which have been abandoned may be 
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transferred. The state commission said: 


It seems advisable that this question now 
be answered definitely. We have concluded 
that rights, such as are here involved, which 
have been abandoned are not the subject 
of transfer. 

A certificate of public convenience is 
neither a contract nor property and does not 
vest an indefeasible right: Day v. Public 
Service Commission (1933) 312 Pa 381, 3 
PUR(NS) 103, 167 Atl 563. It is a privilege 
which may be lost or forfeited by abandon- 


ment. When the exercise of the right ceases 
the right itself comes to an end and there js 
then nothing to transfer. 

Furthermore, orderly procedure and com- 
pliance with the commission’s rules require 
that where service has been abandoned an 
applicant for that service file a new applica. 
tion and not an application for transfer of 
the abandoned rights. 


Re Moyer. (Application Docket No. 
51809, F 3). 


e 


Other Important Rulings 


on Dakota commission held that 
a motor carrier who would not 
be authorized directly to conduct through 
operations at through rates on a continu- 
ous mileage basis cannot acquire such 
rights by indirection by leasing or pur- 
chasing existing routes and then unifying 
them, without consent of the commission, 
with existing services in such a manner 
as to create new routes directly competi- 
tive with an existing route and by estab- 
lishing through rates on a continuous 
mileage basis. Wilson Storage & Trans- 
fer Co. v. Styer (Report F-2038). 


The Washington Department of Public 
Service, in passing upon proposed rates 
of common carriers, held that the rule 
that rates initiated by a carrier are 
presumed to be just and reasonable does 
not apply to carrier proposed rates which 
have not yet become effective and have 
been suspended for the purpose of con- 
sidering whether they are reasonable or 
not. Department of Public Service v. 
Darnielle et al. (Cause FH-7863). 


The Pennsylvania commission, in a 
proceeding relating to railroad rates, 
ruled that it should not so limit a carrier’s 
earnings as to preclude the payment of 
interest merely because interest is con- 
tingent upon earnings, since the question 
whether or not the company should meet 
its contractual obligations is a managerial 
function outside the province of the com- 


Note—The cases above referred to, where decided by courts or r 
will be published in full or abstracted in Public Utilities 
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mission. North American Refractories 
Co. et al. v. East Broad Top Railroad & 
Coal Co. (Complaint Docket Nos. 
13987, 13991). 


The Pennsylvania commission, in au- 
thorizing the transfer of operating rights, 
ruled that it might not authorize con- 
solidation of such rights in the absence 
of affirmative proof of necessity; and 
it held that when an applicant for au- 
thority to acquire rights is to become au- 
thorized thereby to serve directly only 
points it is presently authorized to serve 
by interchange and those points author- 
ized by the certificates issued to the 
transferor and in the same manner of 
interchange, there is no need to prove 
necessity for the proposed service. Re 
Motor Freight Express, Inc. (Applica- 
tion Docket No. 22955, Folder 33). 


The Washington Supreme Court, in 
affirming a department order denying au- 
thority to furnish competing motor car- 
rier service, held that the cost of pre- 
paring a transcript of testimony might 
be assessed against the applicant as part 
of the statutory cost incurred upon re- 
view of the department’s decision, al- 
though the transcript was prepared for 
the department for its convenience be- 
fore it rendered its decision. Taylor- 
Edwards Warehouse & Transfer Co. 
Inc. v. Department of Public Service et 
al. 157 P(2d) 309. 


latory commissions, 
eports. 
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RE KINGS COUNTY LIGHTING CO. 


NEW YORK PUBLIC SERVICE COMMISSION 


Re Kings County Lighting Company 


Case 10358 
April 12, 1945 


1 peaiacesape on motion of Commission as to accounts and 
records of a public utility company; determinations made and 
case continued. 


Accounting, § 29.1 — Organization expense — Unsupported items. 
1. An item of organization expense, not sustained by evidence but of a 
speculative and conjectural nature, should be stricken from property ac- 
counts and charged to surplus, p. 134. 


Accounting, § 32 — Excess over property cost — Par value of securities. 
2. An amount in capital account in excess of estimated actual cost of prop- 
erty should not be placed in acquisition adjustments account because of the 
issuance of securities having a par value in excess of such cost, where it 
is not established that the securities issued to acquire the property had a 
value equal to the face value of the bonds and the par value of the stock, 
p. 135. 


Accounting, § 12.1 — Intangibles. 
3. An amount included in plant accounts as the cost of miscellaneous in- 
tangible capital, when hypothetical and conjectural and not representing the 
cost of patent rights, licenses, privileges, and other intangible property neces- 
sary or valuable in the conduct of utility operations, but being a portion of 
the difference between book cost and original cost of property, should. be 
written off to earned surplus, p. 135. 

Accounting, § 31 — Property not used or useful — Relocation of equipment. 
4. The expense incurred by a gas utility in placing equipment in a street, 
not representing property used and useful in the service of the public, is 
not properly a property item and should be charged to earned surplus, where 
it appears that the company was required by the municipality to remove 
and locate the equipment on company property, p. 136. 

Accounting, § 28 — Maintenance expense. 
5. Maintenance items from their very term indicate that they should not 
be in an asset account, p. 137. 

Accounting, § 21 — Preferred stock expense — Retirements. 
6. Expenses connected with the issuance of preferred stock that has been 
retired do not belong in a property account, p. 137. 


Accounting, § 21 — Bond discount. 
7. Bond discount does not belong in property accounts, p. 137. 


Accounting, § 12.1 — Property not found. 
8. Property which could not be found when an inventory was made ought 
not to be treated as an asset of value includable in capital account, p. 137.. 
[8] 129 58 PUR(NS) 
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Accounting, § 32 — Profit on sale of land. 


9. A credit to property account in the form of profit received on the sale 
of land should be credited to earned surplus, p. 137. 


Accounting, § 25 — Interest during construction — Excess over amount actually 


charged. 


10. An item representing interest during construction in excess of interest 
actually charged in the books and records of the company applicable to sur- 
viving property should be removed from property accounts and charged 


to earned surplus, p. 137. 


Accounting, § 32 — Excess over original cost. 
11. An amount representing a portion of the difference between the amount 
entered in plant accounts when a company started operations and the orig- 
inal cost of the property taken over from its predecessor should be elimi- 
inated from the assets of the.company and charged to surplus, p. 138. 


Accounting, § 19 — Property built out of contributions. 
Discussion of the necessity of eliminating from plant accounts property 
built out of contributions in aid of construction, in view of Supreme Court 
decision that a company could not properly include in operating expenses 
a charge for accruing depreciation on plant built out of such contributions, 


p. 140. 


APPEARANCES: Philip Halpern, 
Counsel (by Martin J. Eagan, Assist- 
ant Counsel), for the Public Service 
Commission; Charles G. Blakeslee, 
New York city, General Counsel, 
Kings County Lighting Company; 
Ignatius M. Wilkinson, Corporation 
Counsel (by Harry Hertzoff, Assist- 
ant Corporation Counsel), New York 
city, for the city of New York. 


MattsBiE, Chairman: This pro- 
ceeding, like a number of others of 
the same character, was initiated by 
the Commission for the purpose of 
examining the accounts, books, and 
records of the Kings County Lighting 
Company and determining the origi- 
nal cost of the property and deprecia- 
tion existing thereon. It was originat- 
ed by order of the Commission dated 
January 7, 1941,-and the first hearing 
was held on January 17, 1941. There- 
after five additional hearings were held 
during 1944 when evidence was pre- 
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sented on the results of the examina- 
tion made by the staff of the Commis- 
sion and on the issues that had not 
been settled in conference between the 
staff and company representatives. 
The record in this proceeding consists 
of only 165 pages of stenographic 
minutes and 7 exhibits, not including 
*the annual reports filed by the com- 
pany with the Commission which were 
made a part of the record by reference. 
The Kings County Lighting Com- 
pany was incorporated May 25, 1904, 
under the Transportation Corporations 
Law. It has been controlled since 
1925 by the Long Island Lighting 
Company through the ownership of 
considerably more than a majority of 
the common capital stock. In fact, on 
December 31, 1943, only 1,132 shares 
of the 50,000 shares outstanding were 
in the hands of the public. 
It is unnecessary at this time to 
review the formation and development 
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of the company. Its early history was 
reported upon in an opinion in May- 
hew v. Kings County Lighting Co. 2 
PSCR (1st Dist NY) 659 unanimous- 
ly adopted by the Commission upon 
October 20, 1911. Many of the 
changes in the accounts to December 
31, 1935 were subsequently pointed 
out and reviewed in an opinion adopt- 
ed by the Commission on February 17, 
1937, in Case 6983 (1 Ann Rep NY 
PSC 1937 374) affecting the rates of 
the company. The only changes of 
importance that have occurred in the 
balance sheet since 1935 relate to ac- 
counts that will be considered and dis- 
cussed in this memorandum. 

The first hearing at which evidence 
was offered by any party to the pro- 
ceeding was held on May 19, 1944. 
At that time, Mr. Mylott of the Com- 
mission’s accounting staff presented 
the results of the examination and in- 
vestigation made by the staff. The 


TABLE 1. 
Assets and Other Debits 


Gas plant in service 

Construction work in progress 
Gas plant held for future use 

Gas plant acquisition adjustments 


Total utility plant 


Other physical property 

Investments in associated companies 
Other investments 

Miscellaneous special funds 


Total investment and fund accounts .. 


Special deposits 
Working funds 
Accounts receivable 
Accrued utility revenue 
Materials and supplies 
Prepayments 


Total current and accrued assets ..... 


evidence he submitted related principal- 
ly to original cost of the company’s 
property as of December 31, 1941, and 
to the adjustments necessary to con- 
form the balance sheet accounts (ex- 
cept depreciation reserve) at the same 
date to the requirements of the pres- 
ent uniform system of accounts. Ata 
subsequent hearing on June 14, 1944, 
the company asked that the examina- 
tion be brought down to December 31, 
1943, and requested an adjournment 
for this purpose. This request was 
granted and nearly all the data origi- 
nally submitted by Mr. Mylott brought 
down to December 31, 1943, were 
presented at a hearing on September 
11, 1944. 

The balance sheet of the Kings 
County Lighting Company as of De- 
cember 31, 1943, shown by its books 
and records together with the adjust- 
ed figures presented by Mr. Mylott are 
set forth in Table 1. 


Balance Sheet, December 31, 1943 
Per Books 

$12,024,505.57 

966.01 


Difference 
$689,267.42 


Per Mylott 


$11,335,238.15 
966.01 
2,154.33 2,154.33 


2,807,095.13 2,807,095.13 





$14,834,721.04 


$3,496,362.55 


$11,338,358.49 








$93,170.73 
867,000.00 
90.00 
17,511.72 


$93,170.73 
867,000.00 
90.00 
17,511.72 





$977,772.45 $977,772.45 








$167,280.52 
152,700.82 
9,360.00 
281,566.51 
120,217.53 
279,696.37 
21,259.54 


$167,280.52 
152,700.82 
9,360.00 
281,566.51 
120,217.53 
279,696.37 
21,259.54 





$1,032,081.29 


$1,032,081.29 
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TABLE 1, 
Assets and Other Debits 


Unamortized debt discount and expense 
Preliminary survey and investigation charges 
Other deferred debits 


Total deferred debits 
Capital stock expense 
Grand total 


Liabilities and Other Credits 


Common capital stock 
Preferred capital stock 
Premium on capitai stock 


Total capital stock 
Long term debt—bonds 


Accounts payable 

Payables to associated companies 
Dividends declared 

Matured interest 

Customers’ deposits 

Taxes accrued 

Interest accrued 

Other current and accrued liabilities 


Total current and accrued liabilities .. 


Customers’ advances for construction 
Other deferred credits 


Total deferred credits 
Reserve for depreciation of gas plant 
Reserve for uncoliectible accounts 
Insurance reserve 
Injuries and damages reserve 
Other reserves 

Total reserves 
Contributions in aid of construction 


Unearned surplus 
Earned surplus 


Total surplus 
Grand total 


(Continued) 
Per Books 
$87,874.50 
550.58 
1,905.00 


Per Mylott 
$87,874. m4 
550.58 


1,905.00 


Difference 





$90,330.08 


$90,330.08 








$246,719.69 


$246,680.36 


$39.33 








$17,181,624.55 


$13,685,222.67 


$3,496,401.88 








Per Books 
$2,000,000.00 
4,429,300.00 
11,290.00 


Per Mylott 
$2,000,000.00 
4,429,300.00 
11,290.00 


Difference 





$6,440,590.00 


$6,440,590.00 








$4,211,000.00 


$4,211,000.00 








$90,178.19 
8,774.57 
31,390.82 
120,310.00 
718,081.07 
101,742.75 
31,981.30 
39,884.42 


$90,178.19 
8,774.57 
31,390.82 
120,310.00 
718,081.07 
101,742.75 
31,981.30 
39,884.42 





$1,142,343.12 


$1,142,343.12 








$20.41 
105,104.45 


$20.41 
105,104.45 





$105,124.86 


$105,124.86 








$1,363,497.35 
17,261.60 
49,184.25 
28,715.62 
186,536.73 


$1,190,500.48 
17,261.60 
49,184.25 
28,715.62 
186,536.73 


$172,996.87 





$1,645,195.55 


$1,472,198.68 


$172,996.87 








$199,040.30 


$199,040.30 








$320,140.17 
3,118,190.55 


$114,925.71 


$320,140.17 
3,003,264.84 





$3,438,330.72 


$114,925.71 


$3,323,405.01 








$17,181,624.55 


$13,685,222.67 


$3,496,401.88 








Note—The dividends in arrears on the preferred stock amount to $181,245.40. 


As shown in Table 1, the adjust- 
ments proposed by Mr. Mylott result 
in reduging the assets of the company 
by $3,496,401.88 as of December 31, 
1943. This entire amount, except a 
small adjustment of $39.33 to the ac- 
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count “Capital stock expense,” is 
eliminated from the utility plant ac- 
counts. A corresponding reduction is 
reflected in the liability accounts ‘“Re- 
serve for depreciation of gas plant,” 

“Unearned surplus,” and “Earned 
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surplus.” A summary of the various 
items included in the proposed adjust- 
ments compiled from Exhibit 4 sub- 


mitted by Mr. Mylott is set forth in 
Table 2. 


TABLE 2. Mr. Mylott’s Adjustments to Asset Accounts, December 31, 1943 


Gas plant in service 
Additions : 
1, Reinstatement of blower 
2. Adjustment of E. L. Phillips & Co. fee 
Deductions : 
3. Organization 
4. Miscellaneous intangible capital 
‘ 5. Relocation of coal handling equipment 


Gas plant acquisition adjustments 
Additions : 


$689,267.42 


2,807,095.13 


6. Difference between original cost less related book deprecia- 
tion of equipment and amount paid to Brooklyn Edison Co. 


Deductions : 


7. Neglected and repriced retirements since January 1, 1909.. 
. Neglected and repriced retirements prior to January 1, 1909 


. Maintenance items ; 
. Expense of 8% preferred stock retired 


175,483.71 
126,338.42 
25,614.36 
49,025.86 


. Inventory adjustments (mains, services, meters and meter 


installations) 
. Discount on bonds 
. Miscellaneous 


. Profit on sale of land (1909-1910)—credit 


19,100.19 
sag 


3.06 
14,372.18 


. Excess of interest during construction included in original 
cost of gas plant in service over amount actually capi- 


talized—credit 


179,327.92 


. Difference between book cost of plant and property and orig- 


inal cost as of July 1, 1904 


Capital stock expense 
17. Adjustment of E. L. Phillips & Co. fee 


In disposing of the adjustments 
shown in Table 2, Mr. Mylott charged 
the net amount of items 6 and 7 to the 
reserve for depreciation of gas plant, 
reducing the balance in that account 
by $172,996.87. The offsetting en- 
tries for all other adjustments were 
made to the earned surplus account ex- 
cept for item 16 which he disposed of 
by exhausting the balance of $320,- 
140.17 in unearned surplus, and by 
charging the remainder ($2,260,166.- 
30) to earned surplus. The portion 
charged to unearned surplus was 
equivalent to the amount of such sur- 
plus created on July 1, 1904, when the 

books of the Kings County Lighting 
7 Company were opened and the prop- 
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2,580,306.47 


$3,496,401.88 


erty accounts written up by over $2,- 
000,000. As a result of the adjust- 
ment entries proposed by Mr. Mylott, 
the accounts on the liability side of the 
balance sheets are reduced as follows: 


Reserve for depreciation of gas 
plant (from gas plant acquisi- 
tion adjustments) 

Unearned surplus (from gas 
plant acquisition adjustments) 

Earned surplus (from gas plant 
in service, gas plant acquisition 
adjustments and capital stock 
expense) 


$172,996.87 
320,140.17 


3,003,264.84 


$3,496,401.88 

The company specifically questioned 
the proposed disposition of only two 
of the adjustments shown in Table 2. 


They were items 3 and 5 which elim- 
inate $528,591.83 from the plant and 
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property accounts and reduce earned 
surplus by a corresponding amount. 
The company contends that each of 
these ‘items is proper plant costs and 
offered testimony by two witnesses in 
an attempt to support this claim. No 
evidence or testimony was offered on 
any of the other adjustments and the 
only indication of the company’s at- 
titude with respect to these items is 
found in the brief filed after the hear- 
ings had been closed. 

There the company first claimed that 
the proposed adjustments would ex- 
haust the unearned surplus and reduce 
earned surplus by $3,003,264.84, and 
that such action was being taken ‘“‘with 
no suggestion from any Commission 
witness that the company be permit- 
ted to amortize any of these charges to 
operations or otherwise over a period 
of years. .’ This assertion, of 
course, utterly disregards Mr. Mylott’s 
testimony which was to the effect that 
in his opinion none of the adjustments 
was a proper item for future amortiza- 
tion and that all should be disposed of 
in the manner he proposed. However, 
after discussing the merits of its claim 
in connection with items 3 and 5, the 
company concluded its brief with the 
following statement : 

“In ‘view of all the facts and cir- 
cumstances, the company contends that 
the items for coal handling equipment 
and for organization should be retained 
in the Gas Plant Accounts, and upon 
such retention, the company will ac- 
cept an order with respect to the other 
recommendations made by the Com- 
mission.” 

The more important adjustments 
shown in Table 2 will be briefly dis- 
cussed. 

[1] Item 3 (Organization—$500,- 
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000) has been discussed in prior Opin- 
ions of the Commission. In the one 
adopted February 17, 1937, in Case 
6983, a rate case, the Commission re- 
jected the entire amount as not being 
sustained by any evidence proving or 
even indicating that any such sum had 
actually been expended. It was said 
(1 Ann Rep NY PSC 1937 374, 
396) : 

“A hypothetical allowance of $500,- 
000 for a company having stock with 
nothing to show that one-half was is- 
sued to promoters and organizers is too 
speculative and imaginary to be con- 
sidered. Further, the company no 
longer exists and the present com- 
pany has its own organization ex- 
penses.”’ 


There was little testimony upon this 
point in the instant case. Mr. Charles 
Locke, an engineer called as a witness 
by the company, testified that the 
Kings County Gas and Illuminating 
Company (the immediate predecessor 
of the present company) issued se- 
curities having a par value and face 
value of $1,549,700 to a contractor for 
the construction of the original plant. 
He estimated that the property turned 
over by the contractor as of Decem- 
ber 31, 1892, had an original cost of 
$514,183.14. Of the difference be- 
tween this figure and the par value of 
the securities issued for the construc- 
tion of the property amounting to $1,- 
035,516.86, he assigned $500,000 to 
“organization.” This assignment was 
made in 1938 and apparently is mere- 
ly an attempt to allocate arbitrarily to 
some term in the uniform system of 
accounts one-half of the very large and 
inexplicable sum of over $1,000,000. 

Upon cross-examination, he was 
asked how he happened to assign 
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$500,000 to organization and he re- 
plied that he was guided by the testi- 
mony in Case 6983, to which refer- 
ence has been made and where deter- 
mination upon testimony then given 
was unanimously made by the Com- 
mission. 

As Mr. Mylott allowed all of the 
organization expenses of which there 
could be found any trace and as noth- 
ing but the wildest sort of speculation 
and conjecture has been urged as a 
justification for the extraordinary sum 
of $500,000, there is no basis for the 
witness’ claim and the amount should 
be stricken from the property accounts 
and charged to surplus. 

[2] It has been suggested (but not 

‘in the record of the case) that as the 
Kings County Gas and Illuminating 
Company actually issued securities 
having a par value of over $1,000,000 
in excess of the estimated actual cost 
of the property, the difference between 
the two amounts should be placed in 
the acquisition adjustments account. 

In order to give this argument any 
basis whatever, it would be necessary 
to establish that the securities issued 
to acquire the property had a value 
equal to the face value of the bonds 
and the par value of the stock. There 
is not one scintilla of proof in the rec- 
ord to that effect and anyone familiar 
with conditions under which securities 
were issued by utility companies at the 
close of the last and the beginning of 
the present century knows that it 
would be improper to assume such a 
condition and that such assumption 
would be contrary to general experi- 
ence. The Commission cannot as- 
sume any such condition without def- 
inite proof. 

[3] Item 4 is the amount included 
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in the company’s plant accounts as the 
cost of Miscellaneous Intangible Capi- 
tal which Mr. Mylott now proposes to 
transfer against earned surplus. This 
amount is an estimate originally sub- 
mitted by Colonel Miller in the rate 
proceeding (Case 6983) and accepted 
by the company in compiling the origi- 
nal cost of its property as of January 
1, 1938. In the rate case opinion ap- 
proved by the Commission on Feb- 
ruary 17, 1937, it was held that this 
amount was not a proper part of the 
cost of the company’s property. In 
that memorandum it was stated 
(Citizens’ Committee v. Kings County 
Lighting Co. 1 Ann Rep NY PSC 
1937 374, 403): 

“Colonel Miller includes $161,665 
as the cost of miscellaneous intangible 
capital, whereas Mr. Hine finds noth- 
ing in this account. There is no such 
amount as $161,665 upon the books of 
the company. It represents Colonel 
Miller’s estimate of the ‘going value’ 
of the old company (Kings County 
Gas & Illuminating Company) when 
it was taken over by the Kings County 
Lighting Company in 1904. He 
thought that this going value was on 
the books, and when asked to point 
out specifically where the item ap- 
peared, he stated ‘that will be found 
in the stock issued, part of the stock 
issued by the Kings County Gas & 
Illuminating Company.’ In _ other 
words, it was a part of the stock in- 
flation at the time the company was 
formed. He was unable to produce 
any detail of the items that make up 
his estimate of $161,665.” 

According to the requirements of 
the uniform system of accounts, 
charges properly includible in the ac- 
count “miscellaneous intangible plant” 
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must represent “the cost of patent 
rights, licenses, privileges, and other 
intangible property necessary or valua- 
ble in the conduct of the utility’s gas 
operations and not specifically charge- 
able to any other account.’”” Hypothe- 
tical and conjectural amounts cannot 
be charged to this account. Colonel 
Miller admitted that he was unable 
to find any such amount as $161,665 
on the books of the Kings County 
Lighting Company. Mr. Mylott also 
testified that this item did not rep- 
resent any actual expenditure made by 
the company. This amount, as well 
as the $500,000 shown opposite item 3 
for organization, is a portion of the 
difference between book cost and orig- 
inal cost of the company’s property. 
It is a part of the inflation that existed 
in the accounts of the predecessor 
which was increased when the present 
company was formed and does not rep- 
resent the real cost of any intangible 
property as required by the effective 
system of accounts. It should be writ- 
ten off to earned surplus as proposed 
by Mr. Mylott. 


[4] As to item 5 (relocation of coal 
handling equipment $28,591.83), the 
company claims that this amount 
should be retained in the plant ac- 
counts as representing an amount nec- 
essarily expended by the company in 
producing its present plant. This 
matter was also discussed in the rate 
case opinion adopted by the Commis- 
sion February 17, 1937, in Case 6983, 
supra, and was disallowed. As there 
is further testimony in relation there- 
to in this proceeding, the situation 
will again be reviewed. 

In 1920, the company needed addi- 
tional coal handling equipment. At 
that time, 54th street was a public 
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street but it was closed off by a fence 
at the building line of First avenue. 
The street was actually opened part of 
the way and the title was in the city 
of New York. Apparently, someone 
thought that if the coal handling equip- 
ment were located in this street, it 
would be advantageous to the com- 
pany and it would not be disturbed. 
The equipment was partially erected 
but not completed before the company 
was notified by the city that the com- 
pany had no right to proceed and that 
it should cease and desist. As the 
consent of the city could not be ob- 
tained for the completion and opera- 
tion of the equipment it was removed 
and located upon the company’s prop- 
erty. The foundations were apparent- 
ly abandoned and the expense incurred 
in placing the equipment in the street 
is represented by the item here in ques- 
tion. 

At best it represents no property 
used and useful in the service of the 
public. Consumers never received 


any advantage of such expenditure § 


and the company should not have at- 
tempted to build a plant on city prop- 
erty without having obtained a legal 


right to do so before the work was be- 


gun. The amount is not properly a 
property item and should have been 
charged off long ago to earned sur- 
plus. The company acted most un- 
wisely in building a plant and in spend- 
ing such a considerable sum of money 
before it had any legal right to do so. 
The expenditure cannot be considered 
a proper part of original cost of the 
used and useful property. 

Items 6 to 16 inclusive, aggregat- 
ing $2,807,095.13, have been included 
by the company in Account 105— 
Gas* plant acquisition adjustments. 
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This total represents the difference be- 
tween the company’s determination of 
original cost of its property and the 
reported book cost. Presumably it is 
this group of items to which the com- 
pany refers in its brief where it states 
that no suggestion was made by any 
Commission witness that the company 
be permitted to amortize any of these 
items to operations or otherwise over 
a period of years in the future. The 
company presented no evidence justify- 
ing such a procedure, and an analysis 
of the various items discloses that they 
are not properly includible in Account 
105—Gas plant acquisition adjust- 
ments. As will be seen when the vari- 


ous items are analyzed, none is a prop- 
er charge to any property account and 
none should be charged to the acquisi- 
tion adjustments account, as compari- 
son with the accounting definition of 


that account will show. 

Items 6, 7, and 8 obviously represent 
amounts which should no longer ap- 
pear in any asset account. As the 
company does not challenge the dis- 
positions suggested by Mr. Mylott and 
as the entries he proposed are obvious- 
ly proper, no further discussion need 
be had. 

[5-7] The same is true of items 9- 
16. Maintenance items from their 
very term indicate they should not be 
in an.asset account. Accounting au- 
thorities agree that expenses connected 
with the issuance of securities never 
belong in a property account. Certain- 
ly, expenses connected with the issu- 
ance of preferred stock that has been 
retired and bond discount are clearly 
in the same category. 

[8] Item 11 represents adjustments 
for property which could not be found 
when the inventory was made, and 
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ought not to be treated as an asset 
of value. 

[9] Item 14 is a credit to the prop- 
erty account in the form of profit re- 
ceived on the sale of land. This 
should be credited to earned surplus. 

[10] As to item 15, the facts are 
as follows: In the decision in rate 
Case 6983, the Commission used for 
interest during construction certain 
amounts that were denominated 
“maximum original cost.” (Table 
10.) In a footnote to the table, it 
was pointed out that this was a 
theoretical al!owance and did not rep- 
resent actual payments (1 Ann Rep 
NY PSC 1937 at p. 429). Else- 
where in the memorandum (see Table 
6), the term “cost” is used but there 
is another footnote on interest during 
construction which says “includes in- 
terest during construction on land; it 
is a maximum figure as a theoretical 
allowance has been used instead of ac- 
tual charges.” It is clear that the 
company is grasping at a straw and 
that there is really no foundation in 
the memorandum of February 17, 
1937, for the claim that it should now 
be allowed a sum for interest during 
construction almost five times what it 
has actually charged to capital. 


Further, even as late as 1937, there 
was a division of opinion as to whether 
“original cost’”’ should properly include 
interest during construction which had 
not been charged to property accounts 
but which might have been charged. 
Since that decision was rendered, the 
Federal circuit court of appeals has 
clarified the situation in Northwest- 
ern Electric Co. v. Federal Power 
Commission (1942) 43 PUR(NS) 
140, 125 F(2d) 882, 887, holding 
that the exclusion from “original cost” 
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of interest not actually charged is prop- 
er. 

Mr. Mylott testified that the amount 
actually charged for interest during 
construction in the books and records 
of the company as of December 31, 
1943, was $52,222.05 for the property 
then surviving. After the decision of 
the Commission in 1937, the company 
thought it saw an opportunity of claim- 
ing over $230,000 instead of the 
amount it had actually charged, and in 
its determination of original cost it is 
claiming for interest during construc- 
ton the larger sum. As its claims are 
without foundation and as the com- 
pany admits that Mr. Mylott’s figure 


Kings County Lighting Company 
started operations on July 1, 1904, and 


the original cost of the property taken § 


over from its predecessor. The actual 
write-up at that time was $3,241,971... 
47, but in its recent cost determina- 
tions the company claimed that $661,- 
665 (see items 3 and 4 in Table 2) 
should be included in its intangible 
plant accounts and the balance ($2,- 
580,306.47) transferred to plant ac- 
quisition adjustments account. Under 
the requirements of the uniform sys- 
tem of accounts it is not permissible 
to include an item of this nature in 
the acquisition adjustments account. 





Com 
Prefe 
Pres 


Long 
Curr 
Defe 


Rese 
Rese 
Insu 
Inju 
Othe 
Con’ 


Une 
Ear 











, The company did not offer any evi- N 
of yer nang acai all wee dence to support this claim, and Mr. 
ane) Seer See At ROR aor Mylott quite properly eliminated the A 
to the surviving property, the differ-  . 

item from the assets of the company 
ence between the two amounts ($179,- and reduced surplus by an equivalent be 
327.92) should be removed from the P d . 
amount. Pro 
property accounts and charged to ae : I 
earned surplus. This finding increases Summarizing the conclusions here- 7 
the total adjustments shown in Table tofore reached, we obtain the adjust- 
2 to $3,675,729.80. ments set forth in Table 3 where cer- : 
[11] The amount shown for item 16 tain accounts not discussed herein have 
represents the remaining portion of been grouped under general headings. ( 
the difference between the amount en- The details of gas plant in service are 
tered in the plant accounts when the shown in Table 4. 
TABLE 3. Adjusted Balance Sheet, December 31, 1943 - 
Adjustments 
Assets and Other Debits Per Books (Deductions) Adjusted _ ; 
Gas plant in service $12,024,505.57 $868,595.34 $11,155,910.23 Tr 
Construction work in progress 966.01 ne 966.01 : 
Gas plant held for future use 2,154.33 es 2,154.33 
Gas plant acquisition adjustments 2,807,095.13 2,807,095.13 its 
Total utility pliant $14,834,721.04 $3,675,690.47 $11,159,030.57 Di 
Investment and fund accounts 977,772.45 a: 977,772.45 
Current and accrued assets 1,032,081.29 oe 1,032,081.29 
Deferred debits 90,330.08 vss 
Capital stock expense 246,719.69 39.33 
Grand total vcccdcdicesceussss's QIdOLGETOO $3,675,729.80  $13,505,894.75 
G 
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Adjustments 
(Deductions) 


Liabilities and Other Credits 
Common capital stock 
Preferred capital stock 
™ Premium on capital stock 


Per Books 


Adjusted 
$2,000,000.00 
4,429,300.00 


11,290.00 11,290.00 





Total capital stock 


Long term debt—bonds 
Current and accrued liabilities 
Deferred credits 


Reserve for depreciation of gas plant 
Reserve for uncollectible accounts 
Insurance reserve 

Injuries and damages reserve 

Other reserves 


Contributions in aid of construction 


Unearned surplus 
Earned surplus 


$6,440,590.00 


4,211,000.00 
1,142,343.12 
105,124.86 


ees 


186,536.73 
199,040.30 


320,140.17 
3,118,190.55 


$6,440,590.00 


4,211,000.00 
1,142,343.12 
105,124.86 


$1,190,500.48 
17,261.60 
49,184.25 
28,715.62 
186,536.73 


199,040.30 


$172,996.87 


49,184.25 Me 
28,715.62 ees 


320,140.17 


3,182,592.76 64,402.21 D 





Grand total 


$17,181,624.55 


$3,675,729.80  $13,505,894.75 








D=Deficit 
Note—Dividends in arrears upon the preferred stock were $181,245.40. 


TABLE 4. 


Adjusted Original Cost of Gas Plant in 
Service December 31, 1943 


Intangible Plant 
Organization 

Production Plant 
Land and land rights 
Structures and improvements 
Boiler plant equipment 


159,637.97 
631,282.89 
248,158.45 

29,925.27 
925,705.43 
396,394.31 
420,919.24 

89,786.64 
326,613.44 


41,888.05 
851,098.02 


164,362.91 
938,601.33 


481,091.80 
114,187.97 
169,670.41 
1,620,610.00 
1,109.22 
1,557,944.27 
,067,561.22 
385,475.13 


55,249.11 
152,576.57 


Other power equipment 
— gas generating equip- 


Coal, yee and ash handling 
equipment 


Purification equipment 
Residual refining equipment . 
Other production equipment . 
Storage Plant 
Land and land rights 
Structures and improvements 
Transmission Plant 
Structures and improvements 
Mains 
Pumping 
equipment 
Distribution Plant 
Land and land rights 
Structures and improvements 
Mains 
Pumping and 
equipment 


and 


Services 
Meters 
Meter installations 
General Plant 
Land and land rights 
Structures and improvements 
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Office furniture and equip- 
A 170,514.38 


52,573.47 
6,959.91 
27,050.72 


3,964.54 
53,565.39 
1,682.17 


$11,155,910.23 


Transportation equipment . 
Stores equipment 
Shop equipment 


Laboratory equipment 
Tools and work Set 
Miscellaneous equipment . 


One further word of explanation. 
In the adjustment of the surplus ac- 
counts as indicated, it will be noted 
that unearned surplus has been first 
wiped out before additional charges 
are made to earned surplus. The rea- 
son for this order is to be found in 
the origin of the unearned surplus. 
When the books of the Kings County 
Lighting Company were opened in 
1904 and the property accounts were 
inflated to balance the par and the face 
value of the securities issued, an un- 
earned surplus of $320,140.17 was 
created and it has remained in the ac- 
counts of the company ever since. As 
the adjustments here proposed relate 
to a considerable extent to the original 
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entries made on the books of the com- 
pany in 1904, the first surplus account 
to be eliminated is obviously unearned 
surplus. 

In the adjustments proposed in 
Table 3, it will be noted that there is 
only one affecting the depreciation re- 
serve and this is a charge reducing the 
balance at the end of 1943 to less than 
$1,200,000. The failure to make fur- 
ther adjustments in this account at 
this time should not be construed as 
an approval of the balance as a rea- 
sonable reserve. Indeed, we know it 
to be quite inadequate. In the rate 
case (6983) where the base cost of the 
used and useful property as of Decem- 
ber 31, 1935 was found to be $11,- 
060,000, the accrued depreciation was 
determined to be a little less than $2,- 
945,000. The adjusted original cost 
as of December 31, 1943 (Table 3), 
of all utility plant is nearly $11,160,- 
000. As depreciation for eight addi- 
tional years has accrued since 1935, it 
is plain that as of December 31, 1943, 
the accrued depreciation could not have 
been less than $3,000,000 and the de- 
ficiency in the reserve was about $2,- 
000,000. 


In this connection it would also be 
necessary to eliminate from the adjust- 
ed figures for total utility plant the 
property built out of contributions in 
aid of construction, as the decision 
of the United States Supreme Court in 
Detroit Edison Co. v. Commissioner 
of Internal Revenue (1943) 319 US 
98, 87 L ed 1286, 48 PUR(NS) 146, 
63 S Ct 902, held that a company could 
not properly include in its operating 
expenses a charge for accruing de- 
preciation on plant built out of con- 
tributions from consumers. 


As stated, the record does not en- 
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able one to find what the result of all 
these adjustments would be, but the 
deficiency in the depreciation reserve 
would be a very substantial amount 
and as a deficit has been created by the 
adjustments proposed as of December 
31, 1943, any increase in the reserve 
to bring it to a reasonable amount 
would produce a still larger deficiency 
or the company would be obliged to 
write down the stated value of its com- 
mon stock. To create a sufficient 
amount to increase the reserve to a 
proper sum would likely mean the 
entire elimination of the common stock. 


However, these criticisms of the 
balance sheet accounts are not new 
and need to occasion no surprise to 
the company. In a rate case decided 
by the Public Service Commission for 
the First District in 1911 (Mayhew 
v. Kings County Lighting Co. 2 PSCR 
[1st Dist NY] 659), the history of the 
company was briefly reviewed and it 
was then pointed out that when the 
Kings County Lighting Company 
came into being, the securities issued 
exceeded the value of the property 
which they represented by consider- 
ably more than $2,000,000. In nearly 
thirty-five years the company has tak- 
en no steps to remedy the situation or 
to substantially improve its financial 
status. 


In order to bring the figures given 
in Table 3 more nearly up-to-date, 
reference should be made to changes 
in the balance sheet accounts during 
the year 1944, as shown by the report 
to the Public Service Commission. 
From the present point of view, the 
only significant changes are the in- 
crease in the depreciation reserve of 
about $119,000 and the increase in 
the surplus accounts of some $158,000. 
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The former is not sufficient according 
to the testimony in the rate case to 
offset the accruing depreciation and 
hence the condition of the company 
from that standpoint has not been im- 
proved. The increase in the surplus is 
reflected on the asset side by the in- 
crease in current assets and represents 
an improvement to that extent. This 
improvement would eliminate the def- 
icit shown in Table 3 and produce an 
apparent earned surplus of approxi- 
mately $94,000; but in view of the de- 
ficiency in the reserve for which no 
provision has been made and the divi- 
dend arrearages, there is in reality a 
deficit of a large amount. 

In the above figures no considera- 
tion has been given as to the real 
value of the investment and fund ac- 
counts totaling nearly $978,000 at the 
end of 1943, which includes invest- 
ments in associated companies amount- 
ing to $867,000. In order to analyze 


this investment and to determine to 
what extent it represents productive 
enterprises would take us somewhat 
afield and the matter is mentioned 
here only as a precautionary meas- 
ure, 

As indicated by the footnote to 
Table 3, the dividends in arrears on the 
preferred stock at the end of 1943 had 
accumulated to $181,245.40. Upon 
December 31, 1944, they had risen to 
$372,828.35. This is another factor 
to be considered in determining the 
financial status of the company. The 
income necessary to pay all dividends 
upon the preferred stock in 1944 was 
approximately $257,000 of which 
about $64,500 were actually declared 
and paid. 

Journal entries to carry out the con- 
clusions stated in the preceding pages 
appear in the order submitted here- 
with. 

The case should be continued. 





WISCONSIN SUPREME COURT 


Pardeeville Electric Light Company 


Public Service Commission et al. 


— Wis —, 17 NW(2d) 586 
February 13, 1945 


PPEAL from judgment of Circuit Court affirming Commis- 
d \ ston order determining compensation to be paid by mu- 
nicipality for acquisition of electric utility properties; affirmed. 


Municipal plants, § 28 — Property acquisition — Order fixing compensation — 


Provision for adjustment. 


1. An order of the Commission fixing the just compensation to be paid by 
a municipality for utility property on the basis of a value as of the date 
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of the order was not improper because it provided for “‘&djustments or 
changes in inventory as of a previous date to allow for materials, supplies, 
and laboratory equipment on hand, p. 145. 


Appeal and review, § 32 — Scope of review — Commission decision. 
2. The court, in reviewing a Commission decision, determines whether sub- 
stantial evidence existed upon which the judgment of the Commission was 


based, p. 145. 


Constitutional law, § 21 — Equal protection of law — Municipal acquisition of 


utility property. 


3. No denial of the equal protection of the law, in violation of the Con- 
stitution of the state of Wisconsin and the Constitution of the United 
States, resulted from a Commission order, in a proceeding for municipal 
acquisition of utility property, fixing the value as of the date of the order 
of the described property as it existed on an inventory date, but exclud- 
ing the value of materials, supplies, and laboratory equipment on hand 
and irrespective of additions or retirements made subsequent to the inven- 
tory date, with a provision for future adjustments for materials, supplies, 
and laboratory equipment on hand and additions and retirements, p. 145. 


This appeal is from a judgment of 
the circuit court for Dane county 
which affirmed and approved an order 
of the defendant Public Service Com- 
mission dated November 21, 1942; 
which order fixed the just compensa- 
tion and terms and conditions for the 
acquisition by the defendant village of 
Pardeeville, pursuant to the provisions 
of Chap 197, Stats of the property of 
the plaintiff-appellant, as designated 
and described in said order. 

The action was commenced Feb- 
ruary 27, 1943, and judgment was en- 
tered August 4, 1944. Plaintiff ap- 
peals. The material facts will be stat- 
ed in the opinion. 


APPEARANCES: Bogue, Sanderson 
& Kammbholz, of Portage, for appel- 
lant; John E. Martin, Attorney Gen- 
eral, and H. T. Ferguson, Assistant 
Attorney General, for respondent Pub- 
lic Service Commission; Roberts, Roe 
& Boardman, of Madison, and Lloyd 
L. Chambers of Mauston, for respond- 
ent village of Pardeeville. 
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MarTIN, J.: This is the fourth 
time in the past ten years that this liti- 
gation has been before this court. 
(1935) 219 Wis 482, 263 NW 366; 
(1941) 238 Wis 97, 297 NW 394; 
State ex rel. Pardeeville Electric Light 
Co. v. Sachtjen (1944) 245 Wis 26, 
13 NW(2d) 538. The facts involved 
are stated in detail in the former ap- 
peals. 

On this appeal we are more par- 
ticularly concerned with the proceed- 
ings had before the defendant Public 
Service Commission and in the court 
below since reversal of the judgment 
in Pardeeville Electric Light Co. v. 
Public Service Commission, supra, 
238 Wis 97, 297 NW 394. Among 
other contentions made by the appel- 
lant on that appeal was the contention 
that just compensation as determined 
by the Commission was unlawful be- 
cause it was not fixed on the basis of 
the value as of July 18, 1938, the date 
of the Commission’s award. It ap- 
peared from the face of that award that 
the Commission fixed the amount of 
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just compensation as of December 31, 
1935. The court held that just com- 
pensation must be fixed as of the date 
of the Commission’s award. Wiscon- 
sin Power & Light Co. v. Public Serv- 
ice Commission (1939) 231 Wis 390, 
407, 29 PUR(NS) 500, 522, 284 NW 
586, 286 NW 392; Wisconsin Power 
& Light Co. v. Public Service Commis- 
sion (1939) 232 Wis 59, 66, 31 PUR 
(NS) 387, 286 NW 588. 

The judgment was reversed and 
cause remanded with directions to en- 
ter judgment setting aside the order 
and for further proceedings according 
to law. That judgment was reversed 
solely upon the ground that the Com- 
mission had determined the compensa- 
tion as of a date other than that of its 
award. Upon remand of the cause and 
pursuant to the mandate of this court, 
the circuit court vacated and set aside 
the Commission’s order of July 18, 
1938, and remanded the record to the 
Commission for the purpose of rede- 
termining just compensation as pro- 
vided by § 197.09, Stats. On October 
30, 1941, the Commission entered the 
following order: “It is ordered: 
That a preliminary hearing be held 
in the above-entitled matter, at which 
the Commission will receive evidence 
and argument relating solely to the 
amount and description of property for 
which just compensation is required to 
be fixed by the Commission in this 
proceeding. .’ The order fur- 
ther fixed the time and place for said 
hearing. 

It appears that a preliminary hear- 
ing was held on November 19, 1941, 
before one of the Commission’s ex- 
aminers for the purpose of determining 
the specific property for which just 
compensation should be determined. 
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Subsequent hearings were held on 
April 16, 22, 23, and May 7 and 8, 
1942, at which all the parties were rep- 
resented by counsel. The testimony 
taken at all of said hearings was trans- 
scribed and filed with the Commission. 

On November 21, 1942, 26 Wis 
PSCR 449, the Commission made and 
filed its findings and order. In addi- 
tion to the usual formal findings, they 
are in substance as follows: That the 
Pardeeville Electric Light Company is 
a public utility operating as such for 
the furnishing of heat, light, and pow- 
er by means of electrical energy to the 
village of Pardeeville and its inhab- 
itants under an indeterminate permit 
resulting from a franchise granted to 
a predecessor in interest in the year 
1909 ; that the major part of the prop- 
erty of said utility is situated in the 
village of Pardeeville; that on August 
15, 1933, said village had a referen- 
dum election duly held for that purpose 
determined by vote of the majority of 
its electors to acquire the property, ac- 
tually used and useful for the conven- 
ience of the public, belonging to said 
Pardeeville Electric Light Company ; 
that the property belonging to said 
utility and subject to acquisition by the 
village under the terms and condi- 
tions of the indeterminate permit un- 
der which the utility was operating 
was as described in its order (then 
follows a description of the property) ; 

“6. That the above described prop- 
erty, together with materials, supplies, 
and laboratory equipment, and any 
subsequent additions thereto and less 
retirements therefrom, as hereinafter 
referred to, constitutes all of the prop- 
erty of the Pardeeville Electric Light 
Company used and useful for the con- 
venience of the public, and subject to 
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acquisition by said village of Pardee- 
ville under the indeterminate permit 
above referred to. 

“7. That the value as of the date of 
this order (November 21, 1942) of 
said described property, as such prop- 
erty was and existed on December 31, 
1941, including the going value of the 
utility and all other proper allowances, 
but excluding the value of materials, 
supplies, and laboratory equipment on 
hand, and irrespective of additions or 
retirements made subsequent to De- 
cember 31, 1941, is the sum of $24,- 
900. 

“8. That said sum of $24,900 less 
the value of retirements made from 
said described property subsequent to 
December 31, 1941, and up to the time 
of payment of just compensation here- 
in, and plus the value of additions to 
said property during the same period, 
to be ascertained as hereinafter pre- 
scribed, together with the value of ma- 
terials, supplies, and laboratory equip- 
ment also to be ascertained as herein- 
after prescribed, constitutes and is the 
just compensation fixed and deter- 
mined by this Commission for the tak- 
ing of the property of the Pardeeville 
Electric Light Company subject to ac- 
quisition in this proceeding by the vil- 
lage of Pardeeville.” (26 Wis PSCR 
at pp. 455, 456.) 

The order of the Commission in 
substance provides that the village of 
Pardeeville may at any time within 
four months from the date of its or- 
der pay to the person or persons en- 
titled thereto the said sum of $24,900, 
together with such sum as may be add- 
ed on account of materials, supplies, 
laboratory equipment, and net addi- 
tions to said property less such sum as 
may be deducted by reason of net re- 
58 PUR(NS) 


tirements ; that as one of the terms and 
conditions of said acquisition the yil- 
lage of Pardeeville and the Pardeeville 
Electric Light Company may agree up- 
on the amount and value of materials, 
supplies, and laboratory equipment be- 
longing to the Pardeeville Electric 
Light Company and on hand at the 
time of the payment of just compensa- 
tion; that in case the parties shall fail 
to enter into such agreement the Com- 
mission upon notice by either party 
will fix the amount and value of such 
materials, supplies, and laboratory 
equipment on hand; and that the 
amount so ascertained by agreement or 
by determination of the Commission 
will constitute the value of such ma- 
terials, supplies, and laboratory equip- 
ment for the purpose of ascertaining 
the amount of just compensation ; that 
in case of additions to, or retirements 
from, said property made by said Par- 
deeville Electric Light Company be- 
tween December 31, 1941, and the 
date of the payment of just compensa- 
tion the amount and value of resulting 
net additions or retirements may be 
agreed upon by and between the village 
of Pardeeville and the Pardeeville 
Electric Light Company; that in case 
the parties shall be unable to enter into 
such agreement the Commission upon 
notice by either party will fix the 
amount and value of such net additions 
and retirements; that for the purpose 
of ascertaining the amount of just 
compensation the amount of net addi- 
tions, if any, will be added to or the 
amount of net retirements, if any, will 
be subtracted from the amount ob- 
tained by adding the value of ma- 
terials, supplies, and laboratory equip- 
ment to the sum of $24,900; that the 
just compensation as herein fixed 
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when ascertained in the manner pro- 
yided will consist of the sum of $24,- 
900 together with the amount to be as- 
certained as constituting the value of 
materials, supplies, and laboratory 
equipment; less or plus such further 
amount to be ascertained as aforesaid 
as constituting the value of the net ad- 
ditions or retirements made subse- 
quent to December 31, 1941. 

The order further provides: “That 
in case any action shall be commenced 
to set aside, alter, or modify this order, 
then and in that case the time within 
which the just compensation herein 
fixed and determined may be paid by 
the village of Pardeeville is hereby ex- 
tended to a date four months from the 
date of final judgment in any action 
so commenced.” (26 Wis PSCR at 
pp. 456, 457.) 

[1-3] Appellant contends that the 
Commission’s order of November 21, 
1942, supra, fixes the just compensa- 
tion to‘be paid on the basis of a value 
as of a date other than the date of the 
award. The finding of the Commis- 
sion is: “That the value as of the date 
of this order (November 21, 1942) of 
said described property, as such prop- 
erty was and existed on December 31, 
1941, including the going value of the 
utility and all other proper allowances, 
but excluding the value of materials, 
supplies, and laboratory equipment on 
hand and irrespective of additions or 
retirements made subsequent to De- 
cember 31, 1941, is the sum of $24,- 
900.” (26 Wis PSCR at p. 455.) 

It appears that the Commission had 
made an inventory of the property on 
December 31, 1941. It is obvious that 
an inventory was necessarily made 
prior to the date of the Commission’s 
award. An inventory of the items of 
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property is one thing, fixing the value 
of such property is another mat- 
ter. The Commission fixed the 
value as of the date of the award. 
Further, the award provides that in 
case of additions to or retirements 
from said property made by the utility 
between December 31, 1941, and the 
date of the payment of compensation 
the amount and value of resulting net- 
additions or retirements may be agreed 
upon by the village and the utility, and 
in case the parties be unable to agree 
the Commission upon notice by either 
will fix the amount and value of such 
net additions or retirements; and the 
amount of net additions, if any, will be 
added to, or the amount of net retire- 
ments, if any, will be subtracted from 
the $24,900. Likewise, the value of 
materials, supplies, and laboratory 
equipment will be added to said sum. 
Following the award, appellant made 
a motion for a rehearing before the 
Commission ; that was denied. 

In Oshkosh Waterworks Co. v. 
Railroad Commission, 161 Wis 122, 
127, PUR1915D 336, 341, 152 NW 
859, 862, LRA1916F 592, the court 
said: “It is because the valuation of 
a utility cannot be reduced to absolute- 
ly fixed rules, or to the mere appraisal 
of parts whose sum equals its value, 
that the subject is one upon which 
honest and competent men differ. In 
the last analysis it is the exercise of a 
sound and competent business judg- 
ment upon many elements of uncertain 
and debatable value considered as a 
business entity. Hence grave errors 
in arriving at and seriously affecting 
the final result must be shown before a 
valuation of the Commission can be set 
aside.” See Lake Superior Dist. Pow- 
er Co. v. Public Service Commission 
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(1944) 244 Wis 543, 549, 53 PUR 
(NS) 86, 13 NW(2d) 89. 

We are to determine whether sub- 
stantial evidence existed upon which 
the judgment of the Commission was 
based. Lake Superior Dist Power Co. 
v. Public Service Commission, supra. 
From a careful consideration of all the 
evidence, we are of the opinion that the 
findings and award of the Commission 
are amply sustained. 

On the trial of the instant action in 
the circuit court, counsel for appellant 
renewed all of the contentions made 
before the Commission. Voluminous 
evidence was introduced, and on June 
23, 1943, the trial court entered an or- 
der that the return of the defendant 
Commission made to the circuit court, 
together with a transcript of the evi- 
dence and testimony taken and re- 
ceived on the trial of the action, be re- 
manded to the Commission for its con- 
sideration as provided by § 196.44, 
Stats, and further provided that the 
defendant Commission make report to 
the court within ninety days from the 
date of the order as to any modification 
or affirmance without modification of 
said order. The defendant Commis- 
sion thereafter made its report to the 
court in which it affirmed and declined 
to alter the order under review as orig- 
inally made. Thereafter, on July 31, 
1944, the court made and filed its find- 
ings of fact and conclusions of law, 
wherein the court found: 

“1, That the findings of fact, as 
made and set forth in the order of the 
defendant Commission under review 
in this action, are sustained by the evi- 
dence. 

“2. That the defendant Commission 
correctly determined the property of 
the plaintiff subject to acquisition by 
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the defendant village of Pardeeville in 
the proceeding in which said order was 
made and which said village was en- 
titled to acquire by virtue of the inde- 
terminate permit under and pursuant 
to which the plaintiff was operating as 
a public utility in said village of Par- 
deeville. 

“3. That the value of said property 
as found by the defendant Commission 
in and by said order is sustained by the 
evidence. 

“4, That the terms and conditions 
for the taking of said property, as 
made, prescribed and set forth in the 
order under review are reasonable. 

“5. That said order was made by 
the defendant Commission in the man- 
ner prescribed by law, and by proceed- 
ings which afforded to the plaintiff the 
required protection of procedural due 
process of law.” 

As conclusions of law the court 
found : 


“The defendant Commission had ju- 
risdiction to make the order sought to 
be vacated, altered, or amended by the 
commencement of this action. 


“The compensation fixed and deter- 
mined in said order for the taking of 
the property of the plaintiff therein de- 
scribed by the defendant village of Par- 
deeville has not been shown to be un- 
lawful. 

“The terms and conditions for such 
taking of the property as prescribed in 
said order have not been shown to be 
unreasonable. 

“That said order should, in all re- 
spects, be affirmed.” 

These findings are amply sustained 
by the evidence. 

Appellant’s contention that the 
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Commission denied it the equal protec- 
tion of the law in violation of the Con- 
stitution of the state of Wisconsin and 


the Constitution of the United States 
is without merit. 
Judgment affirmed. 





NEW YORK PUBLIC SERVICE COMMISSION 


- Schine Circuit, Incorporated 


Central New York ‘Pons Corporation 


Case 11631 
March 29, 1945 


"Bigs one of theatre corporations against refusal of electric 
utility to combine readings of meters for billing purposes; 
combination of readings ordered. 


Orders, § 12 — General superseding specific — Combining of meter readings. 
1. An order of the Commission in a general case establishing rules as to 
the combining of meter readings supersedes an earlier order relating to 
schedules of a particular company which was a party to the general case 
and appeared and presented a witness who participated in the proceeding, 


p. 149. 


Rates, § 313 — Combined billing — Lighting and power — Theatres. 
2. An electric utility should combine readings of meters, for billing pur- 
poses, where separate meters, installed in a theatre when there were sepa- 
rate classifications for lighting and power service, are close together and 
a totalizing meter, not available when service was installed, is expensive 
and probably unobtainable under war priorities, p. 150. 


AppEARANCES: E. M. Byrne, At- 
torney, for Schine Circuit, Inc., Syra- 
cuse; Howard M. Antevil, Attorney, 
for Schine Circuit, Inc., Gloversville; 
LeBoeuf & Lamb (by Lauman Mar- 
tin), Attorneys, for Central New York 
Power Corporation, New York. 


BrEwSTER, Commissioner: Schine 
Circuit, Inc., is a subsidiary of Schine 
Chain Theatres, a holding company 
owning the capital stocks of five operat- 
ing theatre corporations comprising 
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the Schine Circuit, Inc. The five 
theatres comprising Schine Theatres, 
Inc., and their locations are as fol- 
lows: 

G. C. Theatre Corp.—Strand Thea- 
tre, Carthage, N. Y. 

Massena-Strand Corp.—Massena 
Theatre, Massena, N. Y. 


Munmad Theatre Corp.—Strand 
Theatre, Oswego, N. Y. 


Schine Malone Corp.—Malone 
Theatre, Malone, N. Y. 
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_ Schine Ogdensburg Corp.—Strand 
Theatre, Ogdensburg, N. Y. 

These five operating theatre com- 
panies and Schine Circuit, Inc., filed a 
joint petition with the Commission 
requesting that Central New York 
Power Corporation be required to 
combine the readings of electric meters 
for billing purposes at each of the loca- 
tions set forth. 

Delivery of service at each of these 
locations consists of a 3-phase, 3-wire, 
230-volt service for power and: a 
single-phase, 3-wire 115/230-volt 
service for lighting ; each service being 
metered and billed separately. 

When these theatres originally took 
service it appears that service for light- 
ing and power was supplied under two 
different Service Classifications and 
each service was billed separately. 

Subsequently, the rates were revised 
and both light and power were sup- 
plied under the same service classifica- 
tion. 

Readings of the two meters were 
combined from about 1934 to April 
11, 1942, when the light and power 
services were again billed separately 
and such separate billing is being con- 
tinued at present. 

No changes were made at any of the 
theatres at the time the billing practice 
was changed in 1942, which would 
cause a change in billing. The utility 
has been requested to install a single 
meter to measure both the light and 
power services. 

The petition of Schine Circuit, Inc. 
and its joint petitioners comes within 
Order Clause 4 of the order in Case 
10752, dated June 8, 1944, 54 PUR 
(NS) 295, 306, which provides: 

“4. That if a corporation, munici- 
pality or interested consumer is of the 
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opinion that combined meter reading 
and billing should be permitted under 
any or all of the conditions specified in 
Order Clause 3 hereof, such party may 
petition the Commission for such au- 
thority or order.” 

Order Clause 1, Case 10752 re. 
quires that—except in certain in- 
stances—“all service to a customer at 
a single location shall be rendered 
through a single meter.” (54 PUR 
(NS) at p. 305.) 

The utility distributes single-phase 
service for lighting and 3-phase service 
for power, the two services being 
physically separate but delivered un- 
der the same service classification and 
billed separately. 

Testimony indicates that the utility 
has interpreted “all service” in Order 
Clause 1, Case 10752 to mean all 
service of one characteristic, i.e., all 
single-phase, 120-volt, 2-wire, 60- 
cycle service or all 3-phase, 3-wire, 
240-volt, 60-cycle service. 

The record states the utility believes 
that it is required to deliver service of 
different characteristics under separate 
contracts, billing the customer for serv- 
ice under each contract and directs at- 
tention to certain clauses in its rate 
schedules which were required by 
Commission’s order in Case 9398, 
dated March 17, 1942. 

The order of March 17, 1942, in 
Case 9398 specifically provides in Or- 
dering Clause 1-(b) that “Each serv- 
ice supply shall be billed under a sep- 
arate contract.” 

It also provides under Ordering Clause 
3 as follows: 

“3. That Central New York Power 
Corporation shall file on not less than 
three days’ notice to the public and this 
Commission to become effective on 
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April 11, 1942, under ‘General Infor- 
mation’ provisions of its schedule PSC 
No. 21—Electricity : 

(a) An additional paragraph under 
the heading “Character of Service’’ to 
read as follows : 

“Where two or more types of serv- 
ice, as set forth under Character of 
Service, in the service classifica- 
tions, are required by the consumer, 
a separate application shall be made for 
each and each will be metered and 
billed separately. Consumers taking 
3-phase, 3-wire service may, however, 
if they so desire, obtain single phase, 
115-volt service for lighting (within 
the limitations, if any, as to the amount 
of lighting permitted under the serv- 
ice classification) by installing at their 
own expense the necessary equipment 
to take such service on their side of the 
meter from the three-phase circuits, 
and arranging their load to maintain 
balance of phases.” 

[1].All of these paragraphs are con- 
tained»in the Utility’s Rate Schedules 
as a result of the Commission’s order 
in Case 9398, and the company con- 
tends that these cannot be changed 
without specific order of the Commis- 
sion. 

In order that the question of law 
raised by the utility may be clearly un- 
derstood it is necessary to refer briefly 
to the case cited by the utility as pro- 
hibiting any revision of the rate sched- 
ules unless the order in that case be 
first amended by the Commission. 

In September 1941, Central New 
York Power Corporation filed a peti- 
tion requesting authority to file certain 
changes in its rate schedules, among 
which was one which would permit the 
combining of meter readings for bill- 
ing purposes where the consumer re- 


ceived one single-phase, low-tension 
supply of electricity for lighting and 
one 3-phase, 3-wire low-tension supply 
for power purposes. 

This change was considered in Case 
8490 and in a memorandum by me, 
dated February 26, 1942, and approved 
by the Commission, March 4, 1942, 
I recommended that a general proceed- 
ing directed to all electric corporations 
under Commission jurisdiction be in- 
stituted to ascertain the practice fol- 
lowed by other companies and whether 
such a provision should be adopted 
generally. I recommended that no de- 
termination should be made as to this 
matter in Case 8490 until the general 
case was disposed of. 

Such a general proceeding, Case 
10752, was instituted and on Janu- 
ary 11, 1943, 47 PUR(NS) 86, the 
Commission made an order establish- 
ing certain rules as to the combining 
of meter readings. A rehearing was 
ordered and upon June 8, 1944, the 
order heretofore referred to was adopt- 
ed. 

Meanwhile and on March 17, 1942, 
the Commission adopted the order in 
Case 9398 referred to by the utility as 
prohibiting the filing of schedules 
which permit the combining of meter 
readings. 

I do not concur in the view taken by 
the utility. The order in Case 9398 
was adopted March 17, 1942, prior to 
the adoption of the order in the gen- 
eral Case 10752. The Central New 
York Power Corporation was a party 
to Case 10752 and appeared and pre- 
sented Mr. John T. Kimball as its wit- 
ness, participating in the proceeding. 

The order in Case 10752 supersedes 
the order in Case 9398 and the Com- 
mission may under the provisions of 
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the order of June 8, 1944, supra, enter- 
tain a petition, if properly presented 
under Order Clause 4 thereof, and if 
the facts warrant, may require the 
combining of meter readings if with- 
in the several provisions set forth in 
Order Clause 3 of the general order. 

[2] The question before us is wheth- 
er the facts in this record are such as 
to bring all or any of these petitioners 
within the provisions of Order Clause 
3 and whether meter readings should 
be combined for billing purposes in one 
or all of these locations. 

In the instant case, the service at 
each location cited was instituted many 
years ago and at a time when there was 
one service classification for lighting 
charges and another for power 
charges. Later one service classifica- 
tion was filed covering both power 
and lighting charges and the company 
combined the meter readings for bill- 
ing purposes for some years and until 
about the time of the Commission’s 
order in Case 9398 which order re- 
quired, as the company contends, the 
termination of such practice. 

It should be noted that while the cus- 
tomers, petitioners herein, requested 
both light and power service, they had 
no control over the manner in which 
such service is distributed. In some 
cases consumers may take both single 
phase, low tension, service for lighting 
and 3-phase, low tension, for power, 
through one meter by installing what 
is called a 2-1 transformer, but the rec- 
ord shows that in motion picture thea- 
tres such installation is not entirely 
satisfactory. 

The record shows no request by 
these consumers that two meters be 
installed at a single location. The rec- 
ord shows that these customers re- 
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quested the company to install a single 





























t e 
meter and were informed that there te 
was no such meter available. whe 

The record shows that under date J met 
of March 4, 1941, the Commission ma 
approved the General Electric type V-9 ally 
watt-hour meter for totalizing a 2-or HH cus 
3-phase, 3-wire circuit, and a single 
phase, 2-wire circuit, and also ap- Su 








proved the General Electric type V-10 
watt-hour meter for totalizing 2-or 3- 
phase, 3-wire circuit and single phase, 
3-wire circuit. 

That the company is aware that such 
totalizing meters are in existence is 
shown by a statement of Mr. John T, 
Kimball, testifying for the company, 
who stated in substance that if the 















































company had to install 1,900 meters f 
of the V-9 or V-10 type, it would cost 

upwards of $200,000 and that it would ‘ 
have to take back into stock some 








4,000 meters now in service and that 
he would be opposed to any order of 
the Commission requiring such instal- 
lation. 

It appears from the record that the 
location of the two meters in each of 
the locations referred to herein is such 
that they are not more than 6 feet 
apart. It appears that a single meter 
of the totalizing type could be in- 
stalled. 

Meters of this type are expensive 
and there is some doubt whether under 
existing manufacturing conditions 
they could be obtained under priority 
rating. 

However, that raises the question 
whether this state of facts does not 
bring the relief asked for directly under 
(d) of Order Clause 3. 

The service to these consumers was 
installed many years ago. The exact 
date when service was first instituted 
































single 


SCHINE CIRCUIT, INC. v. CENTRAL NEW YORK POWER CORP. 


at each location is not shown in the 
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- there record. The record does not show factory in motion picture theatres. 
when the totalizing type of watt-hour The totalizing type of watt-hour me- 
r date meter first became available, but it ter is expensive and there is some 
ussion Mi may be inferred that it was not gener- doubt that such meters could be ob- 
eve ally in use at the time service to these tained under present tight priorities 
Poe customers was installed. existing in meter manufacturing. 
n 
0 i: Summary: Conclusion: 
V-10 Service to these customers at the I recommend that an order be issued 
or 3. i several locations given was installed directed to the Central New York 
hase, many years ago at a time when there Power Corporation requiring that 
was a separate classification for light- company to combine the readings of 
such ing and another for power. About meters to the following customers at 
ce is 1934 a single classification for both the locations given: 
in T. lighting and power was filed and from G. C. Theatre Corp.—Strand Thea- 
any, that time to April, 1942, meter read- tre, Carthage, N. Y. 
* the ings at each location were combined Massena-Strand Corp.—Massena 
eters for billing purposes. Theatre, Massena, N. Y. 
cost The meters at each location are lo- Munmad Theatre Corp.—Strand 
ould cated not more than 6 feet apart and Theatre, Oswego, N. Y. 
ome a totalizing meter could be installed Schine Malone Corp.—Malone, 
that which would register the use. Theatre, Malone, N. Y. 
r of The use of one watt-hour meter Schine Ogdensburg Corp.—Strand 
stal- (not totalizing) registering both light- Theatre, Ogdensburg, N. Y. 
ing and power service and the installa- An order as recommended is here- 
the tion of a 2-1 transformer, while pos- with presented. 
1 of 
uch 
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ETITION fo set aside order of Federal Power Commission 

P earins a power company to apply for license to maintain 

and operate hydroelectric project on Wisconsin river; order af- 

firmed, For Commission decision, see (1943) 50 PUR(NS) 305. 
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Water, § 35 — Navigability of stream. 
1. The legal concept of navigability is not to be determined by a formula 
which fits every type of stream under all circumstances and at all times, 
but prior decisions in this field will be drawn upon and applied in determin- 


ing whether the particular circumstances render a stream a navigable river 
of the United States, p. 155. 


Water, § 4 — Powers of United States — Navigable streams. 
2. The power of the United States over improvements for navigation in 


rivers, arising from the commerce clause of the Constitution, is absolute, 
p. 156. 


Water, § 4 — Powers of Congress — Navigable rivers — Licenses. 
3. Congress may, in order to make its control effective, keep the navigable 
waters of the United States open and free and provide by sanctions against 
any interference with the country’s water assets, and it may legislate to 
forbid or license dams in the waters, p. 156. 


Water, § 36 — Navigability of streams — Obstructions to navigation. 
4. Rivers must be regarded as public navigable rivers in law which are 


navigable in fact, and navigability exists despite the obstruction of falls, 
rapids, sand bars, carries, or shifting currents, p. 157. 

Water, § 35 — Navigability — Floating of logs. 
5. The floating of logs in the course of a continuous movement from one 
state to another is interstate commerce and may be a sufficient use for the 


purposes of commerce with respect to the question whether a river is a 
navigable river subject to the provisions of the Federal Power Act, p. 157. 


Water, § 5 — Jurisdiction of Federal Power Commission — Navigable rivers — 
Licenses. 

6. The jurisdiction of the Federal Power Commission over the licensing 

of power projects on navigable rivers is not limited by the fact that Con- 

gress, in passing the Federal Power Act, included in the definition of 

“navigable waters” the words “are used or suitable for use,” in view of 

the rule that when found to be navigable a waterway remains so, p. 158. 


Water, § 35 — Navigability of stream — Question of fact. 
7. The ultimate finding of navigability of a stream is a factual question, 
p. 159. 
Appeal and review, § 28.1 — Conclusiveness of findings — Navigability of stream 
—Federal Power Commission. 


8. A determination of the Federal Power Commission that a river is a 
navigable river of the United States must be accepted if it has warrant 
in the record and a reasonable basis in law, p. 159. 


Water, § 35 — Navigability of stream — Transportation of logs and rafts. 
9. Evidence establishing a long, regular, and commercially successful use 
of a stream for the transportation of logs and rafts formed a reasonable 
basis in law for the conclusion that a river was and is a navigable water 
of the United States, p. 159. 


Water, § 35 — Navigability of stream — Intrastate navigation. 


10. A river constituting a continuous highway over which commerce is or 
may be carried on with other states is a, navigable water of the United 
States, notwithstanding the fact that transportation of logs upon which the 
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determination of navigability is based is to mills in the state of origin, where 
logs are cut into lumber which is transported to other states, p. 159. 


Water, § 5 — Jurisdiction of Federal Power Commission — Hydroelectric project 


— License requirement. 


11. The Federal Power Commission has authority, under the Federal Power 
Act, to require an electric company to take out a license for the reconstruc- 
tion of a dam in a navigable river although it is to be at the site of a dam 
constructed under state authority prior to the effective date of the Federal 


legislation, p. 160. 


APPEARANCES: Bert Vandervelde, 
of Milwaukee, Wis., Fred W. Gen- 
rich, of Wausau, Wis., and John E. 
Martin, H. T. Ferguson, and Adolph 
Kanneberg, Assistant Attorneys Gen- 
eral, of Wisconsin (Miller, Mack & 
Fairchild, of Milwaukee, Wis., of 
counsel), for petitioners; Louis W. 
McKernan, Howard E. Wahrenbrock, 
Charles V. Shannon, and Willard W. 
Gatchell, General Counsel, Federal 


7 Power Commission, all of Washing- 
ton, D. C., for respondent. 


Before Evans and Kerner, Circuit 
Judges, and Lindley, District Judge. 


KERNER, CJ.: Petitioners, under 
§ 313(b) of the Federal Power Act, 
16 USCA § 825/(b), seek to set aside 
an order of the Federal Power Com- 
mission, requiring Wisconsin Pub- 
lic Service Corporation? to apply for 
a license to maintain and operate a 
hydroelectric project on the Wisconsin 
river at Tomahawk in the state of 
Wisconsin. 

The record discloses that the con- 
struction of a rock-filled timber crib 
dam to aid in log driving and boom- 
ing as well as for the development of 
power for industrial use, was com- 
menced on the Wisconsin river pur- 
suant to a license granted on February 
26, 1887, by the legislature of the 


state of Wisconsin. Chapter 12, Laws 
of 1887. The dam, located on the up- 
per reaches of the Wisconsin river, 
was constructed over a period of ten 
years, but it was in existence in 1889. 
The state made an investigation of the 
dam in 1933, found it in bad condi- 
tion and dangerous, and ordered the 
dam repaired. Subsequently, Corpora- 
tion procured authority from the state 
to reconstruct the dam and to construct 
a hydroelectric plant and substation in 
connection therewith. 


The Wisconsin river has its source 
in Lac Vieux desert, which lies part- 
ly in the state of Michigan and partly 
in the state of Wisconsin. It is 428 
miles in length. It drops from an 
elevation of 1,652 feet at its source to 
604 feet at its mouth, with an aver- 
age fall of 2.45 feet per mile. It flows 
generally south to the city of Portage, 
Wisconsin, and then west for about 
116 miles to its junction with the 
Mississippi river near Prairie du 
Chien. 


On May 27, 1937, under § 23 of the 
Federal Power Act, as amended, 49 
Stat 846, 16 USCA § 817, the Cor- 
poration filed with the Commission a 
declaration of intention in which it 
declared its intention to reconstruct 
the dam for the purpose of develop- 





1 Hereinafter the parties will be referred to 
as follows: Wisconsin Public Service Cor- 
poration as Corporation. The state of Wis- 
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consin and the Public Service Commission of 
Wisconsin collectively as state. The Federal 
Power Commission as Commission. 


58 PUR(NS) 





UNITED STATES CIRCUIT COURT OF APPEALS 


ing hydraulic power. Hearings were 
held and testimony was heard in Octo- 
ber, 1937, and in February, 1938. On 
March 22, 1938, the state was granted 
permission to intervene, and thereafter 
additional hearings were held. On 
July 30, 1943, 50 PUR(NS) 305, 
after a consideration and appraisal of 
the evidence, the Commission issued 
an order reciting that the Wisconsin 
river has been extensively used for the 
transportation of persons and property 
throughout its entire length; that such 
use has included log driving, rafting 
of lumber, canoe and boat navigation, 
and steamboating ; that the rafting and 
logging operations on the river con- 
tinued for over half a century; that the 
Wisconsin river is a navigable water 
of the United States from its source 
in Lac Vieux desert to its junction 
with the Mississippi river; that the 
Corporation owns a dam, powerhouse, 
and other project works located across, 
in and along the Wisconsin river just 
below the city of Tomahawk, which it 
proposed to reconstruct; and that the 
interests of interstate commerce would 
be affected by the reconstruction pro- 
posed in the declaration of intention. 
The Corporation and the state filed 
applications for rehearing. The Com- 
mission denied the Corporation’s ap- 
plication and dismissed the state’s ap- 
plication. 

Prior to the entry of the order, the 
Commission rendered an opinion in 
which it made detailed subsidiary find- 
ings and in which it found that be- 
cause of.the “regular use of the Wis- 
consin river over a long period of 


years for the transportation of large 
quantities of logs, lumber, rafts, and 
other forest products to mill and mar- 
ket to points within the state of Wis- 
consin and in other states the 
Wisconsin river is navigable through- 
out its entire length.” 

The principal question is whether 
the Wisconsin river is a navigable riv- 
er of the United States. 

Petitioners seek to set aside the or- 
der on the ground that the Wisconsin 
river, at and for many miles below 
Tomahawk, is not a navigable water 
of the United States. They make the 
point that diverse elements enter into 
the application of the legal tests of 
navigability, which must be appraised § 
in totality so as to determine the effect 
of all, and in support of the point 
they cite authorities * to the effect that 
the commerce on the claimed navigable 
river must be substantial and of a 
permanent character, and that where 
the use of the stream is temporary, 
precarious or unprofitable, such use 
will not render a stream navigable. 

State asks that the order be set 
aside on the grounds that the Wiscon- 
sin river lies wholly within the state 
of Wisconsin; that it could not be 
made navigable for interstate com- 
merce from Portage to its mouth ex- 
cept at a cost ridiculously in excess of 
the benefits or profits derivable there- 
from, and could not be made navigable 
between Portage and its source, ex- 
cept by the expenditure of a sum so 
fabulous in amount as to make the 
attempt unthinkable; that it is not 
now used for any commerce; and that 





2 United States v. Rio Grande Dam & Irrig. 
Co. (1899) 174 US 690, 43 L ed 1136, 19 S 
Ct 770; Leovy v. United States (1900) 177 
US 621, 44 L ed 914, 20 S Ct 797; North 
American Dredging Co. v. Mintzer (1917) 
245 Fed 297; United States v. Doughton 
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(1933) 62 F(2d) 936; Oklahoma v. Texas 
(1922) 258 US 574, 66 L ed 771, 42 S Ct 
406; Brewer-Eliott Oil & Gas Co. v. United 
States (1922) 260 US 77, 67 L ed 140, 43 
S Ct 60; and Harrison v. Fite (1906) 148 
Fed 781. 
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the fact that logs were floated down 
the river during one or two short sea- 
sons in each year, which was discon- 
tinued when this method of getting 
forest products to market was super- 
seded by railroad transportation, is not 
M@ sufficient to establish navigability. 
Corporation argues that the im- 
portant concepts of navigability are 
contained in the phrases “‘in their ordi- 
nary condition,” “are used or suitable 
for use,” and “customary modes of 
trade and travel on water,” and that a 
“continued highway” for the carrying 
on of interstate commerce is necessary 
to constitute a navigable water of the 
United States. And it is claimed that 


in the instant case the use of the river 
was temporary and precarious ; that its 
use was limited ; and that the mere fact 
that logs and rafts may have been float- 
ed down the stream at high water did 


not render it a navigable stream. 


[1] It is true that the legal concept 
of navigability is not to be determined 
by a formula which fits every type of 
stream under all circumstances and at 
all times, but prior decisions in this 
field will be drawn upon and applied in 
determining whether the particular cir- 
cumstances render the stream a navi- 
gable river of the United States. Unit- 
ed States v. Appalachian Electric Pow- 
er Co. (1940) 311 US 377, 404, 85 
L ed 243, 36 PUR(NS) 129, 61 S 
Ct 291. 

From Lac Vieux desert to Grand- 
mother Falls the river has an aver- 
age slope for 105 miles of 2.25 feet 
per mile. From Grandmother Falls to 
the foot of Grandfather Falls, a dis- 
tance of 6.4 miles, the river falls 115 
feet, or 18 feet per mile. From the 
foot of Grandfather Falls to Stevens 
Point, a distance of 81 miles, the aver- 
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age slope is 2.66 feet per mile. From 
Stevens Point to Nekoosa, 28 miles, 
the river falls 163 feet, or an average 
of 5.55 feet per mile. From Nekoosa 
to the mouth of the Wisconsin river, 
a distance of 207 miles, the slope of the 
river is 1.53 feet per mile. 

Before the Commission it was 
claimed that above Nekoosa the river 
has a succession of rapids, surging 
over rocky bottoms filled with bould- 
ers; that the river has a current of ten 
to twenty miles per hour; and that the 
channel is broken and divided, offer- 
ing almost insurmountable obstacles to 
anything like navigation. But there 
is evidence in the record that from 
1835 to 1897 some three billion board 
feet of white pine was taken out of the 
state of Wisconsin down the Wiscon- 
sin river “to market” on the Missis- 
sippi river from Dubuque, Iowa, to 
St. Louis, Missouri. This use of the 
river continued at a diminishing rate _ 
until 1915. During the period be- 
tween 1858 and 1907 a large part of 
this lumber was logged above Toma- 
hawk and taken down the river past 
the corporation’s dam. As far down 
as Merrill, some 28 miles below Tom- 
ahawk, the lumber was transported in 
loose logs driven downstream. The 
logs were cut into lumber at the mills 
at Merrill and other points on the 
river, and thence rafted down the Wis- 
consin and Mississippi rivers to mar- 
ket in other states. The rafting from 
Merrill commenced about 1849, and 
until after the advent of the railroads, 
it was the only means of reaching a 
market. 

The log driving season began with 
the spring freshet in April and aggre- 
gated in the neighborhood of 150,000,- 
000 board feet. If a drive was hung 
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up for lack of water, the crew would 
wait for another freshet to finish the 
drive, the “June freshets” being, in 
the language of one witness, “as reg- 
ular as the sun rises and sets,” and 
there were some drives in the fall.. The 
drives ended from 28 to 114 miles 
below Tomahawk. These freshets as- 
sured two rafting trips each year. The 
rafts were usually run to a fixed des- 
tination such as St. Louis, Missouri, 
Dubuque, Iowa, or Alton or Galena, 
Illinois. 

As early as 1857 there were 3,000 
men engaged in the lumbering industry 
and the log stock exceeded $4,000,- 
000 yearly in value. Timber owners 
engaged in the industry sold their logs 
before the drive started or when the 
logs reached the mills. The log driv- 
ing crews were usually paid off when 
the logs were sold at the mill, but oc- 
casionally the same crew ran the rafts 
down to market where they were paid 
off. The sawmills obtained their funds 
for the purchase of the logs and the 
payment of operating expenses through 
advances obtained from the river deal- 
er, payable when the rafts came down. 
Thus, the industry depended, for the 
funds its operations required, upon the 
transportation of the lumber to market 
on the Mississippi river and its sale 
there. 

At this point we discuss some of 
the cases claimed by petitioners as 
holding that the use of logging and 
rafting is not sufficient to make a river 
a navigable water of the United States. 

North American Dredging Co. v. 
Mintzer (1917) 245 Fed 297, 299, 
involved a channel which the court de- 
scribed as having “never been used or 
regarded as available for any kind of 
navigation, other than for duck boats 


or punts for hunting and fishing.” In 
United States v. Rio Grande Dam & 
Irrig. Co. (1899) 174 US 690, 43 L 
ed 1136, 19 S Ct 770, as is shown by 
the opinion of the supreme court of 
New Mexico (1898) 9 NM 292, 51 
Pac 674, 675, only two instances were 
shown when the Rio Grande river had 
actually been utilized “for the convey- 
ance of merchandise,” while Leovy v. 
United States (1900) 177 US 621, 
627, 44 L ed 914, 20 S Ct 797, in- 
volved the navigability of Red Pass, 
a crevasse caused by an overflow from 
the Mississippi river. The only use 
shown as respects navigation was that 
small luggers or yawls sometimes went 
through this pass and were restricted 
to the river end of the crevasse. In 
Oklahoma v. Texas (1922) 258 US 
574, 66 L ed 771, 42 S Ct 406, no ac- 
tual commercial use whatever of the 
portion of the Red river in controversy 
was shown, and in Brewer-Elliott Oil 
& Gas Co. v. United States (1922) 
260 US 77, 67 L ed 140, 43 S Ct 
60, the court found that the rafting 
of logs had been attended with diffi- 
culties precluding utility. ‘There was 
no practical susceptibility to use as a 
highway of trade or travel.” (1918) 
249 Fed 609, 623, and (1920) 270 
Fed 100, 103. Thus it is clear these 
cases are not applicable here. 

[2, 3] The power of the United 
States over its waters which are ca- 
pable of use as interstate highways 
arises from the commerce clause of the 
Constitution, Art 1, § 8, cl. 3, and 
its power over improvements for nav- 
igation in rivers is absolute. To 
make its control effective the Congress 
may keep the “navigable waters of the 
United States” open and free and pro- 
vide ‘by sanctions against any inter- 
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ference with the country’s water as- 
sets. It may legislate to forbid or 
license dams in the waters. United 
States v. Appalachian Electric Power 
Co. supra, 311 US at pp. 404, 405, 
36 PUR(NS) at p. 135. 

[4, 5] By the Federal Water Power 
Act (41 Stat 1063, and the act was 
amended by Act Aug. 26, 1935, 49 
Stat 838, 16 USCA § 79la et seq., 
by which it became known as the Fed- 
eral Power Act), Congress created 
a Federal Power Commission with au- 
thority to license the construction of 
dams. Section 23(b) of the act pro- 
vides that any person intending to 
construct a dam in any stream over 
which Congress has jurisdiction other 
than those defined in the act as navi- 
gable waters, shall before such con- 
struction file declaration of intention 
with the Commission, whereupon the 
Commission shall cause an investiga- 
tion to be made, and if upon investiga- 
tion it-shall find that the interests of 
interstate commerce would be affected 
by such proposed construction, such 
person shall not construct, maintain, 
or operate such dam or other project 
works until he shall have applied for 
and shall have received a license under 
the provisions of the act. In the act, 
Congress defined “navigable waters” 
as those parts of streams or other 
bodies of water “which either in their 
natural or improved condition notwith- 
standing interruptions between the 
navigable parts of such streams or 
waters by falls, shallows, or rapids 
compelling land carriage, are used or 
suitable for use for the transportation 
of persons or property in interstate 
or foreign commerce,” § 3(8), 16 
USCA § 796(8). However, long be- 
fore the passage of the Federal Power 


157 


Act, courts had occasion to define what 
were “navigable waters” of the United 
States. 

An early and instructive discussion 
of the question confronting us is to be 
found in The Daniel Ball (1871) 77 
US 557, 563, 19 L ed 999, In that 
case the court said: ‘Those rivers 
must be regarded as public navigable 
rivers in law which are navigable in 
fact. And they are navigable in fact 
when they are used, or are susceptible 
of being used, in their ordinary con- 
dition, as highways for commerce, over 
which trade and travel are or may be 
conducted in the customary modes of 
trade and travel on water.” The uses 
to which the stream may be put vary 
trom the carriage of ocean liners to the 
floating of logs, United States v. Ap- 
palachian Electric Power Co. supra, 
311 US at p 405, and there has never 
been doubt that the navigability re- 
ferred to was navigability despite the + 
obstruction of falls, rapids, sand bars, 
carries or shifting currents. United 
States v. Appalachian Electric Power 
Co. supra, 311 US at p. 409. In The 
Montello Case (1874) 87 US 430, 
441, 22 Led 391, the court said: “The 
capability of use by the public for pur- 
poses of transportation and commerce 
affords the true criterion of the naviga- 
bility of a river, rather than the extent 
and manner of that use. If it be capa- 
ble in its natural state of being used for 
purposes of commerce, no matter in 
what mode the commerce may be con- 
ducted, it is navigable in fact, and be- 
comes in law a public river or high- 
way.” And it is well settled that the 
floating of logs, in the course of a con- 
tinuous movement from one state to 
another, is interstate commerce, and 
may be a sufficient use for the purposes 
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of commerce, Sands v. Manistee River 
Improv. Co. (1887) 123 US 288, 31 
L ed 149, 8 S Ct 113; St. Anthony 
Falls Water Power Co. v. St. Paul 
Water Comrs. (1897) 168 US 349, 42 
L ed 497, 18 S Ct 157; Champlain Re- 
alty Co. v, Brattleboro (1922) 260 US 
366, 67 L ed 309, 43 S Ct 146, 25 
ALR 1195; and Hughes Bros, Tim- 
ber Co. v. Minnesota (1926) 272 US 
469, 71 L ed 359, 47 S Ct 170. 


The Wisconsin courts have had oc- 
casion to pass upon the: navigability 
of the Wisconsin river. In Wisconsin 
River Improv. Co. v. Lyons (1872) 
30 Wis 61, 66, the court said: “It 
[Wisconsin river] is a stream capable 
of and which has long been used for 
floating rafts and fleets of lumber and 
logs, and boats loaded with the prod- 
ucts of the country, to mill and market, 
and as such is a public highway.” 


The case of Economy Light & P. 
Co. v. United States (1921) 256 US 
113, 65 L ed 847, 41 S Ct 409, which 


went up from this circuit, involved 


the Des Plaines river. This river had 
been used by canoes and light draft 
boats from 1675 to 1825. After 1825 
the clearing of the forest and the drain- 
age of the swamp lands affected the 
run-off into the river, the construction 
of artificial canals diverted water 
which would otherwise have flowed 
into the river, and the building of a 
number of dams and bridges completed 
the artificial obstruction so that it had 
not been used for navigation for a 
century. The court in disposing of the 
contention that the Des Plaines river 
was non-navigable in law, at p. 124 
of 256 US at p. 413 of 41 S Ct, said: 
“The Des Plaines river, after being of 
practical service as a highway of com- 
merce for a century and a half, fell 
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into disuse, partly through ‘changes 

in its own condition, partly 
as the result of artificial obstructions, 
In consequence, it has been out of use 
for a hundred years; but a hundred 
years is a brief space in the life of a 
nation. Improvements in the methods 
of water transportation or increased 
cost in other methods of transportation 
may restore the usefulness of this 
stream; since it is a natural interstate 
waterway, it is within the power of 
Congress to improve it at the public 
expense; and it is not difficult to be- 
lieve that many other streams are in 
like condition and require only the 
exertion of Federal control to make 
them again important avenues of com- 
merce among the states. If they are 
to be abandoned, it is for Congress, not 
the courts, so to declare.” 

[6] The claim is also made that 
since the passage of the Federal Power 
Act, the cases just cited are inapplica- 
ble. 


The argument is that Congress was 
aware that many streams are “no 
longer useful and have no prospect of § 
being useful as avenues of commerce” 
and if Congress had intended to give 
the Commission jurisdiction over all 
navigable waters, it would not have 
added the phrase “are used or suitable 
for use.” 

To agree with this argument we 
would have to disregard United States 
v. Appalachian Electric Power Co. 
supra. In that case the court, 311 US 
at p. 408, 36 PUR(NS) at p. 137, 
said: “When once found to be navi- 
gable, a waterway remains so,” and, 
continuing at p. 409 of 311 US at 
p. 138 of 36 PUR(NS): “Even 
absence of use over long periods of 
years, because of changed conditions, 
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the coming of the railroad or improved 
highways does not affect the naviga- 
bility of rivers in the constitutional 
sense.” 

[7-9] The ultimate finding of navi- 
gability is a factual question, United 
States v. Appalachian Electric Power 
Co. supra, 311 US at p. 405. Sec- 
tion 313(b) of the Federal Power Act 
provides that the finding of the Com- 
mission as to the facts, if supported 
by substantial evidence, shall be con- 
clusive. We have frequently been told 
that in reviewing the ultimate findings 
and conclusions of an independent 
agency, it is not the function of the 
court to substitute its own inferences 
of fact for that of the independent 
agency, National Labor Relations 
Board v. Nevada Consol. Copper Corp. 
(1942) 316 US 105, 86 L ed 1305, 
62 S Ct 960, and where the question 
is one of specific application of a broad 
statutory term in a proceeding in 
which. the agency administering the 
statute »must determine it initially, the 
reviewing court’s function is limited. 
The Commission’s determination that 
the Wisconsin river is a navigable 
river of the United States must be ac- 
cepted if it has “warrant in the record” 
and a reasonable basis in law. Nation- 
al Labor Relations Board v. Hearst 
Publications (1944) 322 US 111, 131, 
88 L ed 1170, 64 S Ct 851. After 
applying the tests enumerated in the 
cases cited, we believe the evidence as 
shown by this record, establishes a 
long, regular, and commercially suc- 
cessful use of the stream for the trans- 
portation of logs and rafts, and forms 
a reasonable basis in law for the con- 
clusion that the Wisconsin river was 
and is a navigable water of the United 
States. 
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[10] It is asserted that since the 
logs were carried down and sold and 
delivered to saw mills as far down as 
Wisconsin Rapids, but not beyond, the 
operations were purely intrastate in 
character. We find no merit in this 
contention. 

The Wisconsin river constitutes a 
continuous highway over which com- 
merce is or may be carried on with the 
states of Iowa, Illinois, and Missouri. 
The Daniel Ball, supra; United States 
v. Appalachian Electric Power Co. su- 
pra; Economy Light & P. Co. v. Unit- 
ed States, supra; and Pennsylvania 
Water & Power Co. v. Federal Power 
Commission (1941) 74 App DC 351, 
42 PUR(NS) 428, 123 F(2d) 155. 
Interstate commerce as contemplated 
by the Constitution “is not a technical 
legal conception, but a practical one, 
drawn from the course of business,” 
Minnesota v. Blasius (1933) 290 US 
1,7, 78 Led 131, 54 S Ct 34, 36, and 
is determined by what is actually done, 
Western Oil Refining Co. v. Lipscomb 
(1917) 244 US 346, 61 L ed 1181, 
37 S Ct 623. 


We have already observed that three 
billion board feet of white pine was 
taken out of the state of Wisconsin 
down the Wisconsin river “to market” 
on the Mississippi river from Dubuque, 
Iowa, to St. Louis, Missouri, a large 
part of which was logged above Toma- 
hawk and taken to Merrill where it 
was cut into lumber and thence rafted 
down the Wisconsin and Mississippi 
rivers “to market” in other states. 
The sawing of the logs into lumber at 
the mills and the change in the mode of 
transportation did not divide the jour- 
ney from “the Pineries” to “market” 
into two distinct, unrelated journeys, 
the first of which is purely intrastate 
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and the other interstate, Swift & Co. 
v. United States (1905) 196 US 375, 
398, 49 L ed 518, 25 S Ct 276; Staf- 
ford v. Wallace (1922) 258 US 495, 
516-519, 66 L ed 735, 42 S Ct 397, 
23 ALR 229; and Hughes Bros. Tim- 
ber Co. v. Minnesota (1926) 272 US 
469, 474, 71 L ed 359, 47 S Ct 170. 


[11] Corporation makes the point 
that since authority to construct and 
maintain the dam had been granted 
by the state of Wisconsin, it constitut- 
ed a permit for the reconstruction of 
the dam, and the Commission was 
without power to require the Corpora- 
tion to take out a license under the 
Federal Power Act. 


In support of its contention, Cor- 
poration argues that the dam com- 
pleted in 1889 was a lawful structure, 
when constructed, and so continued 
when the Federal Power Act was en- 
acted, and that the rights acquired by 


those who had constructed dams in 
navigable waters under authority from 
a state prior to June 10, 1920, were 
not subject to the act. The argument 
is based upon § 23(a) of the act, as 
amended, 16 USCA § 816, which pro- 
vides: “The provisions of this Part 
shall not be construed as affecting any 
permit heretofore granted 
wba AR 2 5 ia a ee 
heretofore given pursuant to law 
. . « 9” and upon § 27, 16 USCA 
§ 821, which provides: “That noth- 
ing herein contained shall be construed 
as affecting or intending to affect or 
in any way to interfere with the laws 
of the respective states relating to the 
control, appropriation, use, or distribu- 
tion of water used in irrigation or for 
municipal or other uses, or any vested 
right acquired therein.” But § 23(b) 
of the act provides: “It shall be un- 
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lawful for any person, state, or munici- 
pality, to construct, operate, 
or maintain any dam in any 
of the navigable waters of the United 
States except under and in 
accordance with the terms of a permit 
... granted prior to June 10, 1920, or 
a license granted pursuant to this act.” 

The contention that the act does 
not apply to dams constructed before 
the passage of the Federal Power Act 
was considered in Pennsylvania Water 
& Power Co. v. Federal Power Com- 
mission (1941) 74 App DC 351, 42 
PUR(NS) 428, 123 F(2d) 155, cer- 
tiorari denied (1942) 315 US 806, 
86 L ed 1205, 62 S Ct 640. In that 
case, in disposing of the contention 
the court, 42 PUR(NS) at p. 438, 
123 F(2d) at p. 163, said: “To sus- 
tain petitioner’s position in this respect 
would be to disregard the plain lan- 
guage of the act. Section 23 makes 
it unlawful ‘to construct, operate, or 
maintain ’ a dam in a navi- 
gable water of the United States with- 
out a license. Petitioner is maintain- 
ing its dam contrary to this provision. 
It cannot be considered, we think, that 
Congress meant to allow existing ob- 
structions to continue unregulated in 
the navigable streams of the United 
States.” 


Another case in which a similar 
contention was made is Niagara Falls 
Power Co. v. Federal Power Commis- 
sion (1943) 51 PUR(NS) 40, 137 F 
(2d) 787, certiorari denied (1943) 
320 US 792, 815, 88 L ed 477, 492, 
64 S Ct 206, 261. In that case the 
company also sought to set aside an 
order of the Commission. It, too, 
contended that at the time it applied 
for its license, it had a permit which 
had been issued by the state of New 
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York. The court rejected the conten- right to seize upon the energy of the 
tion and held that no prescription could nation’s streams, or to impair their 
run against the United States, and that navigability. 

the state’s license, being beyond its The order of the Commission will 
powers, did not give the company any be affirmed. It is so ordered. 





SOUTH DAKOTA PUBLIC UTILITIES COMMISSION 


Wilson Storage & Transfer Company 


C. W. Styer, Doing Business As Northern 
Transportation Company and Glenden- 
ning Motorways, Incorporated 


Order F-2038 
April 2, 1945 


OMPLAINT relating to right of motor carrier to unify authori- 

ties he had acquired from predecessor under separate cer- 

Mificates; right to unify authorities and to charge joint through 
rates denied. 


Monopoly and competition, § 62 — Motor carrier competition — Other existing 
service. 

1. The phrase “or other existing transportation agency” used in the statute 
providing that the Commission, in passing upon an application for a cer- 
tificate, shall consider transportation service being furnished or about to 
be furnished by other existing transportation agencies, and shall consider 
the effect which the proposed service may have upon existing forms of 
transportation service, has been interpreted as including an authorized motor 
carrier service already in existence at the time it has under consideration 
an application for additional service, and the Commission has generally 
refused to establish a duplicate, directly competing service where another 
already occupies the field and is furnishing reasonable and satisfactory 
service, p. 168. 


Certificates of convenience and necessity, § 131 — Linking operating rights — 
Joint rates. 

2. A motor carrier who would not be authorized directly by the Commis- 

sion to conduct through operations at through rates on a continuous mile- 

age basis cannot acquire such rights by indirection by leasing or purchas- 

ing existing routes and then unifying them, without the consent of the 

Commission, with existing services in such a manner as to create new routes, 
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directly competitive with an existing route over the same or nearby high- 
ways and by establishing through rates on a continuous mileage basis, 


p. 168. 


APPEARANCES: G. M. Springer, 
for Wilson Storage and Transfer Com- 
pany; M. Q. Sharpe and Perry R. 
Moore, for C. W. Styer and Glenden- 
ning Motorways, Incorporated; Wil- 
liam Williamson, Assistant Attorney 
General, as Counsel for the Public 
Utilities Commission. 


By the Commission: The original 
hearing in this matter was had at 
Sioux Falls on March 24 and 25, 1942. 
The record there made was not com- 
plete and parties to the proceeding 
agreed to select certain documents 
from the Commission files and submit 
them as exhibits in the case. This was 
never done. The matter was still 
pending on March 23, 1945, that being 
the time of the hearing upon the appli- 
cation of Glendenning Motorways, Inc. 
(hereafter referred to as Glendenning ) 
for approval of a lease and option 
agreement wherein and whereby Cor- 


nelius William Styer, whose usual 


signature was C. W. Styer (hereafter 
referred to as Styer), leased to Glen- 
denning his operating rights and 
equipment, and granted “unto Glen- 
denning . first right and option 
to purchase the property, privileges, 
and franchises in Exhibits 1 and 2. 

.’ Exhibit 1 was a summary of 
the “privileges” or operating author- 
ities and Exhibit 2 contained a descrip- 
tion of the property involved. 

At this hearing G. M. Springer, an 
accredited practitioner of Sioux Falls, 
appeared on behalf of the complainant 
and protested the proposed transfer to 
Glendenning on the ground that the 
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case of Wilson Storage & Transfer Co. 
v. Styer, d b a Northern Transp. Co., 
challenging the right of Styer to trans- 
port property by motor vehicle between 
Mitchell and Huron, or between Hu- 
ron, Howard, and Winfred, had not 
been disposed of. This latter case in- 
volved the right of Styer to unify the 
authorities he had acquired from F, 
H. LeValley under certificates Nos. 36, 
74, and 688. After some discussion, 
Perry R. Moore, the attorney for 
Styer and Glendenning, agreed that as 
purchaser of the authorities of Styer, 
Glendenning would be bound by any 
decision the Commission might make 
and enter in the Wilson Storage and 
Transfer Co. v. Styer Case and in open 
forum stated that, while he did not 
agree with Springer’s contention that 
Styer could not unify the authorities 
he had purchased from LeValley, “I 
will make an application right now to 
make Glendenning Motorways, Inc., 
a party to that proceeding.” 

With that understanding, the Com- 
mission granted the application of 
Glendenning and authorized it to exer- 
cise its option to purchase the operat- 
ing rights and equipment of Styer, 
“subject, however, to any report and 
order that the Commission may make 
in the proceedings entitled ; 
Wilson Storage & Transfer Co. v. Sty- 
er doing business as Northern Transp. § 
Co., F-2038.” 

In order to get the case into such 
form that the Commission could dis- 
pose of the matters involved upon the 
merits William Williamson, counsel 
for the Commission, suggested that 
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the Wilson Storage and Transfer Co. 
and Glendenning stipulate the facts, 
none of which appeared to be contro- 
versial. Both parties suggested that 
counsel for the Commission should 
prepare the stipulation in such form as 
he deemed proper and submit it to the 
parties for their consideration. This 
was done. After considerable corres- 
pondence and delay, counsel for Com- 
mission submitted a “Supplemental 
Stipulation.” This in turn was sub- 
mitted for ratification of the parties 
and both stipulations finally signed by 
all parties in interest by their respec- 
tive attorneys on July 7, 1944, with 
reservation to file briefs within a time 
fixed which has long since expired 
with no briefs submitted. 

Decision has already been much too 
long delayed and can only be excused 
o: the grounds appearing in the fore- 
guing and the fact that the Commission 
desired to have the benefit of the prom- 
ised briefs. 

The stipulation gives a clear histori- 
cal picture of the matters involved but 
is too voluminous to incorporate here. 
We shall, therefore, recite only such 
facts as appear essential to an under- 
standing of this decision. 

The LeValley certificates acquired 
by Styer were the following and grant- 
ed authority to transport “general 
property between fixed termini or 
over the regular route, within the state 
of South Dakota, designated as fol- 
lows :” 


Class A Motor Carrier Certificate No. 

36. 

“Between Huron and Fort Thomp- 
son, via Virgil, Alpena, Woonsocket, 
Wessington Springs, Lane, Gann Val- 
ley, and Shelby Store, at the rates and 


upon the time schedule filed with the 
Commission.” 


Class A Motor Carrier Certificate No. 

74. 

“Between Mitchell, Loomis, Letch- 
er, Cuthbert, Forestburg, Woonsocket, 
Wessington Springs, Lane, and Al- 
pena, upon the time schedule and at 
the rates on file with the board.” 


Class A Motor Carrier Certificate No. 

688. 

“To from, and between Mitchell, 
Artesian, Fedora, Roswell, Vilas, 
Howard, Winfred, Canova, Unityville, 
Salem, Spencer, Epiphany, Farmer, 
and Fulton, South Dakota, upon the 
time schedule and at the rates on file 
with the Commission.” 

The Commission in authorizing the 
transfer of the foregoing certificates 
used this language in its order of April 
24, 1940: 

“Upon the entire record we are of 
the opinion and find that a transfer of 
Class A motor carrier certificates Nos. 
688, 74 and 36, : as amended, 
held by F. H. LeValley, as prayed for 
in the application, and the acquisition 
thereof by C. W. Styer d ba Northern 
Transportation Co., is consistent with 
and will promote the public interest, 
and we therefore conclude that an or- 
der should be entered granting the ap- 
plication and that certificates, 
as amended, be issued to the applicant 
upon the filing of a schedule of rates 
and meeting the insurance require- 
ments under the law.” 

Following the entry of this order, 
Styer, under the name of Northern 
Transportation Company, proceeded 
to operate under the authority he 
claimed was granted in said certifi- 
cates. 
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That thereafter on May 21, 1940, 
said C. W. Styer filed tariffs with the 
Commission which indicated that he 
had or intended to establish joint and 
through rates between a large number 
of towns covered by certificates “A- 
36,” “A-74,” and “A-688” and with 
respect to these tariffs treated said cer- 
tificates as though unified and consoli- 
dated into one certificate. 

Shortly thereafter the Commission 
advised Styer that the tariff filed by 
him contained numerous departures 
from the LeValley tariff ; that such de- 
partures were unauthorized and inef- 
fective without the written consent of 
the Commission and directed him “to 
adopt the rates, rules, and regulations 
and the other provisions of the cur- 
rent LeValley tariff until you have pre- 
pared and submitted to it (Commis- 
sion) for inspection, investigation and 


approval the detailed point to point 


” 
. 


rates which you wish to file. 


Styer thereupon, on May 28, 1940, 
submitted counter proposals which 
were rejected by the Commission un- 
der date of May 31, 1940, and Styer 
was advised “that the proposal out- 
lined in your prior letter would great- 
ly increase the scope of the operations 
covered by the LeValley tariff and it 
is claimed that such additional trans- 
portation should not be authorized ex- 
cept upon a showing of convenience 
and necessity aiid your opera- 
tions under the LeValley certificates 
must be confined to the movements 
specifically authorized in the LeValley 
Transfer Tariff, and to the extent that 
you are handling traffic not protected 
by rates published in the LeValley 
Tariff, the Commission suggests the 
advisability of immediate discontinu- 
ance.” 
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Finally on June 5, 1940, Styer filed 
S. D. R. R. Comm. No. 1 adopting 
the LeValley Tariff. 

On March 13, 1941, the Commis- 
sion advised Styer that, “We are in 
receipt of information that your com- 
pany has, on numerous occasions dur- 
ing the recent past, engaged in trans- 
porting commodities from Mitchell to 
Huron.” The Commission called at- 
tention to the fact that no authority 
had been granted for “intrastate trans- 
portation of property, for hire, between 
the fixed termini of Mitchell and 
Huron,” and said “your participation 
in the movement as claimed would ap- 
pear to be illegal.” In reply Styer 
denied he had engaged any operation 
“except the regular operations author- 
ized by this transfer and conducted by 
our predecessor F. H. LeValley. . .” 
and said he would be glad to come to 
Pierre to discuss the matter with the 
Commission. 


On July 14, 1941, the Wilson Stor- 
age and Transfer Co. filed formal 
complaint against C. W. Styer, doing 
business as Northern Transportation § 
Company charging that said Styer un- 
der date of April 24, 1940, “‘has solicit- 
ed, held himself out to transport, and 
has transported and is now transport- 
ing freight between points and places 
enumerated in Par 3 hereof (to wit: 
between Mitchell and Huron and 
Huron, Howard, and Winfred, S. D.) 
and transports the same under contin- 
uous mileage rates,” and alleged that 
such transportation and the rates 
charged therefor was in violation of 
S.D.C. 44.0405 and 44.0409, and that | 
plaintiff who held authorities over the 
routes and between the termini over 
and between which defendant was 
operating “has been seriously and ir- 
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reparably damaged by the unlawful acts 
of the defendant. . . .” This is 
the complaint that gave rise to the 
hearing at Sioux Falls in this proceed- 
ing. 

The record shows that the complain- 
ant had at the time complained of and 
still has authority to transport prop- 
erty in intrastate commerce between 
Mitchell and Huron, and from Sioux 
Falls to Arlington via Colton, Chester, 
@ Madison, Howard, and DeSmet, and 
over an alternate route from Madison 
to Arlington. 

The form of certificates Nos. 36, 74, 
and 688 issued to Glendenning Motor- 
ways, Inc., under the order of the Com- 
mission, dated April 9, 1943, author- 
izing the transfer of such certificates 
and the operating authority granted 
therein from Styer to Glendenning, are 
identical with those held by LeValley 
at the time of his transfer to Styer, and 
in the identical form set forth in the 
foregoing. 

On December 31, 1943, the Com- 
mission wrote Glendenning calling at- 
@ tention to Class A Motor Carrier 
Truck Tariff No. 1, effective June 30, 
1943, filed by the latter, and advised 
said Glendenning that, “This tariff 
was never approved by the Public Util- 
ities Commission inasmuch as_ it 
(Tariff No. 1) shows that such tariffs 
could only become effective if the au- 
thorities granted under the LeValley 
certificates Nos. 36, 74 and 688 were 
unified and treated as a single author- 
itys Oya 
In its reply, dated January 13, 1944, 
Glendenning stated, among other 
things : 

“It is our opinion that these author- 
ities have become unified, because com- 
mon points of interchange exist on 
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each of these routes where operation 
under these certificates are performed 
over the same highway. Consequent- 
ly, we contend that we have authority 
to transport property in intrastate com- 
merce between any of the points locat- 
ed on any of the designated routes.” 

It was stipulated by the parties to 
the proceeding and counsel for the 
Commission on July 7, 1944, “that the 
present operation of Glendenning Mo- 
torways, Incorporated, under Class A 
certificates Nos. 36, 74, and 688 are as 
follows: 

“On Monday, Wednesday, and Fri- 
day of each week, our trucks leave both 
Huron and Mitchell. The truck from 
Mitchell proceeds over Highway 37 
and Highway 34 directly to Woon- 
socket, dropping Forestburg en route. 
If we have freight for Loomis, Letcher, 
and Cuthbert, the truck proceeds over 
unnumbered highways directly to 
Woonsocket, dropping the freight for 
these three points en route. 

“The Huron truck proceeds over 
Highway 37 and Highway 34 to 
Woonsocket, at which point the two 
trucks meet, and the truck from Huron 
transfers all freight from Huron for 
the towns of Forestburg, Artesian, 
Fedora, Roswell, Vilas, Howard, Win- 
fred, Conova, Unityville, Salem, Spen- 
cer, Farmer, Fulton, Epiphany, and 
Mitchell to the Mitchell truck. 

“The truck from Mitchell transfers 
all freight for Lane, Alpena, Virgil, 
Wessington Springs, Gann Valley, 
Shelby Store, Fort Thompson, and 
Huron, to the truck from Huron. 


“After the transfer of freight has 
been completed, the truck from 
Mitchell goes east over Highway 34 to 
Winfred, thence south over Highway 
81 to the junction with unnumbered 
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highway, thence west to Conova, 
thence south through Unityville, and 
east to Salem, thence west over High- 
way 38 to junction with unnumbered 
highway, thence north over unnum- 
bered highway through Spencer and 
Epiphany, thence south over unnum- 
bered highway to Farmer, thence west 
on unnumbered highway to Fulton, 
thence south to junction with U. S. 
Highway 16, thence west to Mitchell. 

“After the interchange of freight at 
Woonsocket, the truck from Huron 
proceeds west on Highway 34 to 
Wessington Springs, and on Monday 
and Wednesday, it goes east from 
Wessington Springs on Highway 34, 
thence over unnumbered highway 
north, through Lane and Alpena, serv- 
ing the off-route point of Virgil. 

“On Friday, the truck from Huron, 
after interchanging freight at Woon- 
socket, proceeds west over Highway 


34, and thence to the junction of High- 
way 45, thence south over Highway 
45, through Gann valley to the junc- 
tion of unnumbered highway, thence 
west on unnumbered highway to 


junction with Highway 47, thence 
northwest on Highway 47 to Fort 
Thompson over the routes outlined 
above.” 


We have had the Commission’s en- 
gineer prepare a plat which is attached 
as a part of this report and identified as 
Exhibit “A” whith indicates in 
graphic form the respective routes cov- 
ered by the three certificates (36, 74, 
and 688), which for convenience of 
reference are herein given the same 
numbers as the certificates. As the 
stipulation shows these certificates 
were granted as a result of separate 
applications, heard at different times, 
and were issued to cover separate and 
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distinct operations between specified 
towns, and under tariffs applicable to 
each route separately. If commodities 
were accepted destined to a point on 
one route for a point on another route, 
as for illustration, at Mitchell destined 
for Huron or beyond, the goods were 
transferred at Woonsocket from the 
truck operated on route No. 74 toa 
truck operated over route No. 36, and 
carried at 80 per cent of the local rate 
from Mitchell to Woonsocket, plus 80 
per cent of the local rate from Woon- 
socket to Huron, and not on a through 
rate from Mitchell to Huron. This 
method of handling and charging for 
the transportation of commodities be- 
tween points of origin to points of des- 
tination requiring carriage over two or 
more separately certified routes is pro- 
vided for by order of the Commission 
dated November 5, 1937, which reads 
as follows: ‘Where joint through 
rates on a continuous mileage basis 
are not published, individual motor 
carriers participating in the movement 
of interline shipments, i.e., shipments 
moving over two or more lines, shall 
charge 80 per cent of the local rates 
applying to and from the points be- 
tween which they transport the ship- 
ments.” 


This rule was carried into “South 
Dakota Class A Motor Carriers Truck 
Tariff No. 1” issued by the Commis- 
sion on December 12, 1937, effective 
January 5, 1938. Prior to that time 
the rule was carried in ‘Exceptions 
Tariff” issued by Agent S. W. W. 
Carr, effective May 1, 1937, on behalf 
of all Class A operators. 

In paragraph 4 of the supplemental 
stipulation, “It is stipulated and agreed 

that said Glendenning Motor- 
ways, Incorporated, is now operating 
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under ‘Class A Motor Carrier Truck 
Tariff No. 1,’ issued and filed with the 
Commission on April 30, 1943, effec- 
tive June 1, 1943. This is the identi- 
cal tariff referred to by the Commis- 
sion in its letter to Glendenning of De- 
cember 31, 1943, but erroneously re- 
ferred to therein as ‘effective June 30, 
1943,’ ” 

From this tariff it is clear that 
Glendenning is operating between the 
several points on the three routes in 
question on through rates on a basis 
of continuous mileage. 

SDC 44.0403, among other things 
provides that “The Commission is 
vested with authority, and it is its duty 

to fix just, reasonable, equal, 
and nondiscriminatory maximum and 
minimum rates, fares, charges, and 
classifications for Class A and Class B 
Motor Carriers. if 


‘The Com- 


SDC 44.0405, secieilie: 
mission is authorized to make for each 
Class A and Class B Motor Carrier do- 
ing business in this state a schedule of 


reasonable fares, rates, and charges 
for the transportation of persons and 
property in this state, and authority to 
make schedules shall include the power 
of classification of all freight. The 
Commission shall have authority to fix 
different rates or schedule of rates for 
different motor carriers, of the same 
or different classes, and for different 
routes and different parts of the same 
route of any motor carrier. 

Every Class A and Class B motor car- 
rier shall file with the Commission its 
schedule of tariffs showing all effective 
rates, fares, charges, and classifications 
for the transportation of persons and 
property in this state, or for any serv- 
ice in connection therewith; and no 
time schedule, tariff, rate, or classifica- 
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tion shall be changed or altered with- 
out the written consent of the Commis- 
sion in the journal of its proceedings.” 

As appears from the stipulation and 
foregoing, the Class A Motor Carrier 
Truck Tariff No. 1 never became le- 
gally effective because it was not ap- 
proved or recognized as effective by 
the Commission, and its use by Glen- 
denning was and is unauthorized. It 
is also in conflict with the order of the 
Commission, dated November 5, 1937, 
supra. 

It remains to be determined whethe: 
the manner in which Glendenning con- 
ducts its actual over-the-road opera- 
tion on the three routes is in compli- 
ance with the authorities granted in 
Certificates Nos. 36, 74, and 688, and 
if not, whether his present operations 
are lawful. 

As we have noted earlier in this re- 
port Glendenning, as the successor of 
Styer, is charged with unlawful opera- 
tions in that it has unified or in effect 
consolidated the authorities granted in 
the three aforementioned certificates 
and is transporting commodities direct- 
ly from Mitchell to Huron, and from 
Huron to Howard and Winfred. We 
do not understand that Glendenning 
denies that it has done so, at least in 
some degree. On the contrary, it has 
taken the position in this proceeding 
that it has a right to unify the routes 
in question. 

An examination of the present 
movements of the trucks used by Glen- 
denning in transporting commodities 
as set out in detail in the stipulation 
and herein indicates that as to all 
movements of freight from Mitchell to 
Woonsocket, and from there north 
to Huron and west to Fort Thompson 
that there is substantial compliance 
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with the authorities granted as the 
commodities destined for points north 
and west are transferred to a truck 
operating over Route No. 36 as shown 
on Exhibit “A.” However, as already 
indicated, Glendenning, in applying its 
Tariff No. 1 in collecting charges for 
the transportation of property over 
both Routes No. 74 and No. 36, in- 
stead 80 per cent of the sum of the lo- 
cals under the LeValley Tariffs, is not 
complying with the order of the 
commission applicable thereto. 

It appears, however, that the truck 
from Huron operating over route No. 
36 transfers all freight from points 
north of Woonsocket destined fer 
Artesian, Fedora, Roswell, Vilas, 
Howard, Winfred, Conova, Unityville, 
Salem, Spencer, Farmer, Fulton and 
Epiphany all located on Route 688, to 
the Mitchell truck that moves over 


route 74 to Woonsocket, the point of 
exchange of freight between the two 


trucks in question. The stipulation 
states that, “After the transfer of 
freight has been completed (at Woon- 
socket), the truck from Mitchell goes 
east over Highway No. 34 to Winfred 
(See Exhibit A) and thence follows 
route 688 into Mitchell. From this 
it is clear that Glendenning has unified 
a part of route No. 74 with route No. 
688, and that in doing so it passes over 
4 miles of highway No. 37 extending 
southeast—east from Forestburg to its 
junction with highway No. 34. No 
authority to pass over this 4 miles 
of highway exists. To comply with 
the authorities granted in Certificates 
Nos. 74 and 688, the Mitchell truck 
would have to proceed to the junction 
point of route No. 74 with route 688 
east of Loomis and there transfer the 
freight destined for the towns men- 
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tioned on route No. 688 to a truck 
operating over route 688, or proceed to 
Mitchell and transfer to another truck 
there operating over route 688, or if it 
be conceded that the same truck, with- 
out the permission of the Commission, 
can lawfully operate over two routes j 
the carrying of freight originating on 
one route destined to points on another 
route, such truck would have to pro- 
ceed to the junction of route No. 74 
and route No, 688 east of Loomis or to 
Mitchell. 

SDC 44.0410, among other things, 
provides, “In determining whether or 
not a certain certificate or permit 
should be issued, the Commission shall 
give reasonable consideration to the 
transportation service being furnished 
or that will be furnished by any rail- 
road, or other existing transportation 
agency, and shall give due considera- 
tion to the effect which such 
proposed transportation service may 
have upon other forms of transporta- 
tion service which are essential and 
indispensable to the communities to 
be affected by such transportation serv- 
ice or that might be affected thereby.” 

[1, 2] Since the enactment of the 
Motor Carrier Act in 1925, the Com- § 
mission has interpreted the phrase “or 
other existing transportation agency” 
as including an authorized motor car- 
rier service already in existence at the 
time it has under consideration an ap- 
plication for additional service and has 
generally refused to establish a dupli- 
cate, dircetly competing service where 
another already occupies the field and 
is handling the freight offered with 
reasonable expedition and satisfaction 
to the public. It has also held that 
what will not be directly granted by the 
Commission on application and after § 
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hearing cannot be obtained by indirec- - 


tion by the leasing or purchase of ex- 
isting routes and then unifying such 
routes, without the consent of the 
Commission, with existing services in 
such a manner as to create new routes 
directly competitive with an existing 
route over the same or nearby high- 
ways, and by establishing through 
rates On a continuous mileage basis. 
That it was the purpose of Styer, and 
now of Glendenning, to set up such 
competition with the Wilson Storage 
and Transfer Company scarcely ad- 
mits of doubt, and that the unification 
of the three authorities and treating 
them as one authority does set up a 
type of competition which before did 
not exist and that it is injurious to the 
complainant does not admit of any 
reasonable doubi. 

The Commission, therefore, con- 
dudes and finds that the transfer of 
freight from the Glendenning truck 
operating out of Mitchell on route 
No..74 with the Glendenning truck 
operating out of Huron on route No. 
36 of freight destined to points to the 
north and west of Woonsocket is not 


in violation of law or the rules and reg- 
ulations of the Commission, but that 
the application of through rates on a 
continuous mileage basis under the 
Glendenning Class A Motor Carrier 
Truck Tariff No. 1 is a violation of the 
law in such case made and provided 
and of the order of the Commission. 

The Commission further concludes 
and finds that the operation of the 
Huron truck moving to Woonsocket 
over route No. 36 and the transfer of 
freight at that point from the Mitchell 
truck for transportation by the Huron 
truck to towns on route 688 is a vio- 
lation of law and the rules and the or- 
ders of the Commission as is also the 
application of rates and charges under 
the Glendenning tariff aforesaid. 

Let an order be entered directing 
the Glendenning Motorways, Incor- 
porated, defendant herein, to cease and 
desist from continuing the violations 
described in the foregoing, and direct- 
ing such defendant to so reorganize its 
operations under Certificates Nos. 36, 
74, and 688, and to so modify its rates 
as to bring them into compliance with 
law and the orders of the Commission. 
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Village of Pardeeville 


Pardeeville Blectric Light Company 


2-U-625 
April 6, 1945 


ar by municipality to acquire electric utility prop- 
erty; redetermination of just compensation and terms and 


conditions ordered. 


For earlier. Commission decision, see 


(1942) 26 Wis PSCR 448, affirmed by supreme court (1945) 
— Wis —, 58 PUR(NS) ante, p. 141, 17 NW (2d) 586. 


Municipal plants, § 10 — Jurisdiction of Commission — Acquisition proceeding 
— Terms and conditions of order. 

The Commission does not lose jurisdiction over a proceeding for municipal 
acquisition of utility property when it makes an order determining just 
compensation, which order is approved by the courts, when the order pro- 
vides for determination of the amount and value of materials, supplies, and 
equipment and of net additions or of net retirements and such determina- 
tion has not been completed, since the Commission cannot divest itself of 
jurisdiction except by complete performance of its duties and the Com- 
mission must have jurisdiction commensurate with that duty. 


By the Commission: This matter 
comes before the Commission upon no- 
tice given by the village of Pardeeville 
to the effect that it is unable to agree 
with the Pardeeville Electric Light 
Company upon the amount and value 
of materials, supplies, and general 
equipment belonging to the company 
and subject to acquisition in the above 
proceeding; or upon the amount and 
value of net additions or net retire- 
ments which have been made to or 
from the property of the company as 
defined in the order heretofore made 
in this proceeding under date of No- 
vember 21, 1942, 26 Wis PSCR 449, 
and specified in an inventory thereof 
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in evidence in this proceeding; which 
notice was accompanied by a request 
that the Commission ascertain the 
amounts of property and values as 
above indicated, in accordance with 
the terms and conditions of said order 
of November 21, 1942, supra. 

Upon such notice and request, no- 
tice of hearing was given and hearing 
was held on March 19 and on March 
26, 1945, before Commissioner 
Samuel Bryan. 


APPEARANCES: Roberts, Roe & 
Boardman, by Glenn D. Roberts, At- 
torney, Madison, for village of Pardee- 
ville; David Bogue, Attorney, Bogue, 
Sanderson & Kammholz, Portage, for 
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Pardeeville Electric Light Company ; 
H. T. Ferguson, Staft Attorney, of the 
ij Commission staff. 


The Pardeeville Electric Light Com- 
pany objected to the consideration by 
the Commission of the matters here in- 
volved and moved that the instant pro- 
ceeding be dismissed for lack of juris- 
diction. A brief in support of such 
M objection and motion was filed on 
April 5, 1945. The objection and mo- 
tion, in the opinion of the Commission, 
are without merit and should be over- 
ruled and denied. 

The argument in support of the mo- 
tion to dismiss for want of jurisdic- 
tion is predicated essentially upon the 
proposition that the order of Novem- 
ber 21, 1942, was final as of that date, 
and that the Commission was there- 
fore without jurisdiction to take any 
action thereafter in the proceeding. 
This contention loses sight of the fact 
that by the terms of the order of No- 
vember 21, 1942, provision was made 
for the ascertainment of the full and 
exact amount of just compensation, as 
determined by said order, by action 
of the Commission as requested by the 
village of Pardeeville and as made and 
taken herein. In other words, the de- 
termination of the amount and value of 
materials, supplies, and equipment, and 
of net additions, or of net retirements, 
as now requested by the village, was 
one of the terms and conditions of the 
order of November 21, 1942. That 
order having been approved upon ju- 
dicial review by a final judgment of 
the circuit court for Dane county as 
affirmed by the supreme court upon 
appeal (1945) — Wis —, 58 PUR 
(NS) ante, p. 141, 17 NW(2d) 586, 
it must be held that the term or condi- 
tion of such order providing for the as- 
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certainment of just compensation, as 
now requested and as herein made, is a 
valid term or condition of said order. 
To say that the Commission is without 
jurisdiction to carry out the term and 
condition of that order as above 
specified is to say that the term or con- 
dition provided for that action is in- 
valid. That cannot be said because 
the term or condition is valid and has 
been so held by competent judicial au- 
thority. 

We are quite aware that the juris- 
diction and authority of the Commis- 
sion in this proceeding is specified in 
the statute which vests that jurisdic- 
tion and imposes the corresponding 
duty which the Commission has to per- 
form thereunder; and that the Com- 
mission is without power to enlarge 
that jurisdiction in any way. By the 
same token, however, the Commission 
cannot divest itself of its jurisdiction or 
the corresponding duty thereunder by 
any process except that of the complete 
performance of that duty. Clearly, un- 
der the terms and conditions of the 
order of November 21, 1942, the 
Commission’s duty with respect to the 
determination of the just compensa- 
tion and terms and conditions for the 
acquisition of the property here in- 
volved was not completed if the vil- 
lage of Pardeeville and the Pardee- 
ville Electric Light Company should be 
unable to agree upon the amount and 
value of materials, supplies, equip- 
ment, and of net additions, or of net 
retirements, as specified in said order. 
The duty of the Commission being in- 
complete without the action taken in 
this order, it follows that the Commis- 
sion must have the jurisdiction com- 
mensurate with that duty. We shall 
therefore proceed with the determina- 
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tion as hereinafter made, and the mo- 
tion of the Pardeeville Electric Light 
Company to dismiss the instant pro- 
ceeding, directed to that determination, 
is hereby denied. 

At the hearing it was shown that a 
member of the Commission’s engineer- 
ing staff had made an investigation of 
the amount and value of materials, 
supplies, and general equipment on 
hand and subject to acquisition by the 
village in this proceeding ; and had also 
made an investigation of the retire- 
ments from and additions to the prop- 
erty specified in an inventory made 
under date of December 31, 1941, and 
which retirements and additions have 
been made since that date and up to the 
time of such investigation. The 
amount of the property constituting 
such materials, supplies, and equip- 
ment is set forth in Exhibit 2 in this 
proceeding. The correctness of that 
exhibit is not disputed. 

The evidence also shows that the 
present value of all such materials, sup- 
plies, and equipment on hand is the 
sum of $1,887; and that the value of 
all additions to the plant of the Pardee- 
ville Electric Light Company since 
December 31, 1941, over and above 
the value of all items of property re- 
tired from said plant since said last- 
mentioned date, is the sum of $1,974, 
making a total value for materials, 
supplies, laboratory equipment, and 
for net additions of $3,861. There is 
no dispute in the evidence as to the 
amount of such net additions; and the 
value as stated is conceded to be fair 
and just. 

The conclusion inevitably follows 
that said sum of $3,861 is the amount 
necessary to be added to the sum of 
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$24,900 (heretofore iound to be the 
value of the property and plant inven- 
toried to date of December 31, 1941, 
as aforesaid) in order to arrive at the 
full and exact amount of just compen- 
sation as fixed and determined in and 
by said order of November 21, 1942, 
in the above-entitled proceeding, for 
the taking of the property of the Par- 
deeville Electric Light Company here- 
tofore determined in said proceeding 
to be subject to acquisition by the vil- 
lage of Pardeeville therein. 


Findings 


The Commission finds: 


1. That the materials, supplies, and 
general equipment belonging to the 
Pardeeville Electric Light Company 
on hand and subject to acquisition by 
the village of Pardeeville consist of the 
items of property set forth in Exhibit 
2 in this proceeding, a copy of which is 
attached to this order and marked Ap- 
pendix A. 

2. That the value of the property 
described in said Exhibit 2 is the sum 
of $1,887; and that the value of net 
additions to the property of said Par- 
deeville Electric Light Company, as 
defined in the order of November 21, 
1942, in this proceeding and particu- 
larly specified in the inventory thereof 
in evidence therein, and which net ad- 
ditions have been made subsequent to 
December 31, 1941, to the property as 
thus inventoried, is the sum of $1,974; 
making a total value for materials, 
supplies, equipment, and net additions 
of $3,861. 

3. That the full and exact amount 
of just compensation heretofore de- 
termined in this proceeding as now as- 
certained is the sum of $28,761. 
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submission of evidence of such pay- 
It is therefore ordered: ment, as also so provided, the certifi- 
That upon payment of said sum of cate of just compensation will be is- 
$28,761 in the manner provided in sued in this proceeding as required by 
said order of November 21, 1942, and the law and the terms of said order. 


ORDER 
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Re North American Company et al. 






File No. 59-10, Release No. 5707 
April 7, 1945 


P ROCEEDINGS under § 11(b) (1) of the Holding Company Act 
relating to integration of public utility systems; disposal of 
systems not retainable under the act ordered. 
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Intercorporate relations, § 19.5 — Simplification of holding company system — 
Retention of additional systems — Tax savings. 
1. Tax savings which would result from the filing of joint tax returns by 
a holding company and its subsidiary may not be indiscriminately included 
in an estimate of lost economies under clause (A) of the Holding Com- 
pany Act which would result if the subsidiary were severed from the hold- 
ing company system, and in determining the question whether naturally 
competitive utilities should be permitted to remain under common control, 
the a savings, if considered at all, must be regarded as a minor factor, 
p. 175. 
Intercorporate relations, § 19.5 — Holding company. simplification — Retention 
of additional systems. 
2. In determining whether additional utility systems may be retained in a 
holding company system, the benefits of terminating widespread control, 
both subtle and apparent, must be considered as offsets to the claims of lost 
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cu- 
| economies, and only the balance, though it may be inexpressible in money 
eof , st 

e terms, can form the basis of decision, p. 175. 

to Intercorporate relations, § 19.5 — Holding company simplification — Retention 

of additional systems. 

bse 3. Where evidence as to retainability of a gas utility system along with an 
4; electric utility system in a holding company system fails to show that sub- 





stantial economies would be lost upon severance, in the light of offsetting 
benefits resulting from independent operation of the naturally competitive 
businesses, the gas utility system must be disposed of, p. 175. 


& 

APPEARANCES: Frederick Zazove, Jr., for The North American Com- 
for the Public Utilities Division of the pany; Robert J. Keefe and John A. 
Commission; Charles S. Hamilton, Woodbridge, for Union Electric Com- 
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pany of Missouri and The St. Louis 
County Gas Company. 


By the Commission: On April 14, 
1942, we ordered The North American 
Company (North American), a regis- 
tered public utility holding company, 
to dispose of interests in subsidiaries 
under § 11(b) (1) of the Public Utility 
Holding Company Act of 1935, 15 
USCA § 79k(b)(1), (the act).? 
North American was permitted to re- 
tain the integrated electric utility sys- 
tem of Union Electric Company of 
Missouri (Union) and Union’s sub- 
sidiaries (the Union system).* One 
of the issues in the proceeding was 
whether certain gas. utility operations 
in the Union system area could be re- 
tained together with the Union system 
electric properties; specifically these 
are gas utility operations of Union 
Electric Company of Illinois, Iowa 
Union Electric Company, and The St. 


Louis County Gas Company (County 
Gas). The first two companies, both 
subsidiaries of Union, are electric util- 
ity companies which operate minor gas 
properties. County Gas is purely a 
gas utility company. It is, like Union, 
a direct subsidiary of North American 
and its gas properties are by far the 
largest of the three mentioned. 

We found that County Gas and the 
gas operations of Iowa Union and 
Union of Illinois each constituted a 
single integrated system. We did not 
decide whether these could be retained 
in addition to the Union electric sys- 
tem since we felt that the record did 
not adequately explore the issues un- 
der clauses (A) and (C) of § 11(b) 
(1).3 

At our direction the hearings were 
reopened on these issues as they affect 
County Gas. Hearings have been 
held and requested findings and sup- 
porting briefs have been filed.® 





1Re The North American Co. Holding 
Company Act Release No. 3405, 43 PUR 
(NS) 257. 

2 The utility subsidiaries of Union are Union 
Electric Company of Illinois, Mississippi River 
Power Company, Iowa Union Electric Com- 
pany, and Cupples Station Light, Heat and 
Power Company. 

8 Section 11(b)(1) requires the Commis- 
sion, after notice and opportunity for hearing, 
to order public utility holding company sys- 
tems to limit their operations to those of a 
single integrated utility system, and to such 
other businesses as are reasonably incidental, 
or economically necessary or appropriate to 
such operations. The section provides that the 
Commission shall permit a holding company 
to continue to control additional integrated 
utility systems if it finds that: 

“(A) Each of such additional systems can- 
not be operated as an independent system with- 
out the loss of substantial economies which can 
be secured by the retention of control by such 
holding company of such system; 


“(C) The continued combination of such 
systems under the control of such holding 
company is not so large (considering the state 
of the art and the area or region affected) as 
to impair the advantages of localized manage- 
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ment, efficient operation, or the effectiveness 
of regulation.” 

* Holding Company Act Release No. 4106, 
Feb. 8, 1943. Iowa Union has disposed of its 
gas properties. Jurisdiction is, of course, re- 
served with respect to the remaining small gas 
property in the Union system. 

5 This opinion is being published over a year 
after the submission of the reopened case. 
The delay was intentional. After we issued 
our order of April 14, 1942, supra, North 
American filed a plan of alleged compliance 
with § 11(b) (1). Among the assets proposed 
to be liquidated was North American’s inter- 
est in County Gas. An early, voluntary dis- 
position of County Gas would of course have 
mooted the issues here dealt with. However, 
we are not assured that an approvable plan 
will soon be worked out and consummated. 
There is no reason for further withholding an 
order respecting County Gas. In fact, certain 
developments make an early disposition of the 
case desirable. 

In 1943, the Laclede Gas Light Company, 
Laclede Power & Light Company, and Ogden 
Corporation (parent of both Laclede compa- 
nies) applied to the Missouri Public Service 
Commission for permission to reorganize and 
to sell the electric properties operated by 
Laclede Power & Light to-Union. At the in- 
sistence of the Missouri state Commission, 
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The Compames 

Union is a direct subsidiary of 
North American, and is itself head of 
a system which operates electric and 
gas utilities, steam heating, mining 


and coal transportation. The Union 
system operates in a solid area includ- 
ing and adjacent to St. Louis in Mis- 
souri and southwest Illinois, and also 
in a small area at the southeastern tip 
of Iowa. Its territory includes ap- 
proximately 3,100 square miles. At 
December 31, 1942, the Union system 
served approximately 377,400 custom- 
ers, of which 88,975 reside in St. Louis 
county; and as of that date it report- 
ed. 


Consolidated Property and Plant $269,116,872 
Consolidated Gross Operating 


WVU ar hia Kal wena e ss 44,273,287 
Consolidated Operating Expenses 23,686,060 
Consolidated Gross Income .... 12,240,838 
Consolidated Net Income ...... 7,763,876 


County Gas, a direct subsidiary of 
North American, serves a mixture of 
natural and manufactured gas to ap- 


proximately 62,500 customers in an . 


area of approximately 62 square miles 
in St. Louis county adjacent to the 
city of St. Louis. It owns manufac- 
turing, storage, transmission, distri- 
bution, and related equipment. As of 
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December 31, 1942, County Gas re- 
ported. 


Property and Plant .......... $10,699,537 
Gross Operating Revenues .... 2,748,770 
Operating Expenses ........... 2,169,027 
Crags Tene os wate 582,027 
IWOGR CONN So i Sie. he tee ceaten 501,110 


County Gas’ area lies entirely within 
territory served by Union and many 
of its customers are served by both 
companies. Both have the same top 
executive officers and board of di- 
rectors, and maintain the same general 
offices. Both share several branch of- 
fices and certain storage facilities, and 
a variety of operations are jointly con- 
ducted. These consist largely of cer- 
tain customer services (such as meter 
service, billing, connection and discon- 
nection of facilities), use and purchase 
of general equipment, and general su- 
pervision and management. 


Substantial Economies 

[1-3] This joint provision of serv- 
ices is the most significant basis of 
respondents’ claim that substantial 
economies within the meaning of 
clause (A) of § 11(b)(1) would be 
lost if County Gas were severed from 
the North American system. They 
point out that many services now 





Ogden Corporation and Laclede Gas made 
written representations to the state Commis- 
sion to the effect that they would (within 
three years after consummation of the plan) 
offer to purchase the properties of County Gas. 

The Missouri state Commission believes that 
many advantages would accrue from a con- 
solidation of the two gas companies. In the 
course of its discussion the Missouri state 
Commission stated : 

“In numerous conferences with company of- 
ficials, and at the hearing, this Commission has 
expressed its conviction that many benefits 
would accrue to the public through the con- 
solidation of these two gas companies, to the 
end that the metropolitan area of St. Louis 
be served by one single company. The ad- 
vantages of such an arrangement seem almost 
too obvious to need reciting, but it is plain that 
consolidation would eliminate many duplica- 


tions in costs, especially with respect to op- 
erating, management, and general overhead 
costs. These savings would redound to the 
benefit of the general public in this area and 
would undoubtedly result in improved service 
and cheaper rates. Certain minor problems 
involved in physically codrdinating the prop- 
erty of the two systems can be readily solved 
and the expense of doing this is justified by 
the results to be obtained.” (See opinion of 
Missouri Public Service Commission in Re 
“he Laclede Gas Light Co. Case No. 10104, 
March 24, 1943, 48 PUR(NS) 236, 246.) 

In view of these circumstances we believe it 
desirable to settle now the issue of retainability 
of County Gas by North American. 

’ 6Gas is served in the city of St. Louis by 
The Laclede Gas Light Company, which is not 
affiliated with the North American system. 
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jointly performed would have to be 
separately provided. They claim also 
that other benefits accrue to County 
Gas because of its position in the North 
American system. Especial stress is 
laid on County. Gas’ filing of joint tax 
returns with North American which, 
it is claimed, has resulted in a lighter 
tax burden for County Gas. 

The staff has insisted that certain 
claimed increases in expenses should 
not be included in an estimate of lost 
economies, and it has pointed out that 
the estimates fail to take into account 
offsetting benefits which would result 
from independent management of the 
gas and electric systems.” 

Respondents have asked us to find 
that if County Gas were independently 
operated there would accrue additional 
expenses of $60,800 annually to Union 
and approximately $182,900 to County 
Gas. Respondents admit that the es- 
timated annual cost of allocating ex- 
penses between the two companies, in 
the amount of $2,500, should be de- 
ducted from the claimed increase. 
However, respondents claim that there 
should be added to the savings attrib- 
utable to County Gas, as a result of its 
position in the system, the approximate 
sum of $65,000 saved in Federal taxes 
for 1942 by reason of its filing of a 
joint tax return with North American. 
Respondents point out further that it 
will cost almost $30,500 to effect a sep- 
aration and they insist that this should 
be considered in measuring lost econ- 
omies. They claim also that there 
should be included in estimates of lost 
economies savings to joint customers 
in postage, fares and trouble by reason 


of the ability to deal with a single man- 
agement respecting gas and electric 
services. 

Tax savings have been urged as 
compulsive factors to Commission ac- 
tion in the past. In proceedings under 
§ 11(b) (1) where alleged savings re- 
sulting from the filing of consolidated 
returns were relied on under clause 
(A) we said: 

“It should be noted that these as- 
serted ‘economies’ have no relation to 
operational factors, and the extent of 
the ‘economies’ depends, not on the 
type of property involved or the way in 
which properties are operated, but on 
the accidents of ownership and the 
state of tax legislation at a given 
time.” Re Cities Service Co. (1944) 


Holding Company Act Release No. 
5028, 53 PUR(NS) 272, 294. See 
too Re Community Gas & Power Co. 
Holding Company Act Release No. 


4915, March 2, 1944. 


We think the staff is correct in its 
position that the claimed tax savings 
cannot be indiscriminately included in 
an estimate of lost economies under 
clause (A). Where, as here, the ques- 
tion is whether naturally competitive 
utilities should be permitted to remain 
under common control the tax savings, 
if considered at all, must be regarded 
as a minor factor. 

While the initial expense of effecting 
segregation and the claimed inconven- 
ience to customers cannot be disre- 
garded, like the tax claim they assume 
their proper place only in the light of 
full consideration of the peculiar prob- 
lems of the case, If the initial segrega- 
tion expense is prorated over the life 





7In support of the last claim the staff has 
introduced into the record the results of a 
series of studies comparing gas companies in- 
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dependently operated with those jointly operat- 
ed with electric companies. e comment 
later on these studies. 
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of the assets being separated the result- 
ing annual figure is almost insignifi- 
cant. Customers’ expenses must be 
weighed against customer benefits to 
be achieved from separation. Finally, 


m™ before attempting to appraise the 


claimed annual increase in expenses it 
should be noted that over $20,500 of 
the claimed increase for County Gas 
appears to represent capital expend- 
itures. No reason exists for not as- 
suming that County Gas would, in due 
course, be permitted to derive earnings 
therefrom. We do not, therefore, be- 
lieve that these capital expenditures 
can be included in the same category 
with the claimed increases in current 
expenses. If all other estimates are 
taken as given the resultant claimed 
increase in expenditures is approxi- 
mately $59,550 for Union and $160,- 
900 for County Gas. 

To accept these estimates without 


further inquiry would be to distort the 
act.’ The provisions of § 11(b)(1) 
undér which additional utility systems 
may be retained are exceptions to the 
basic policy that holding companies be 
limited to the control of a single sys- 


tem. The benefits of terminating 
widespread control, subtle and appar- 
ent, must be considered as offsets to 
the claims of lost economies. Only the 
balance, though it may be inexpressible 
in money terms (cf. the provisions of 
§ 11(b)(1)(C)) can form the basis 
of decision.® 

The instant case points up the neces- 
sity for that rule. We are asked to 
permit electric and gas utility com- 
panies serving the same territory to be 
held together. The businesses, in 


many aspects of their operations, are 
competitors. It is the inevitable tend- 
ency of the joint control to favor that 
business in which it is most interested 
and which is most profitable. We have 
noted some of the unfortunate results 
of that tendency (see e.g., Re Cities 
Service Power & Light Co. cited supra, 
footnote 8). Analogous situations 
have been the subject of criticism by 
state regulatory Commissions and oth- 
ers. In Re Twin State Gas & E. Co. 
(1943) 25 NHPSC 277, the New 
Hampshire Commission, which has 
been particularly alert to the problem, 
stated : 

“This Commission has viewed ac- 
quisitions of gas utilities by utilities 
primarily interested in electricity with 
some concern. Accordingly, although 
the transfer of gas properties is from 
one electric utility to another, we made 
inquiry into operating policies to be 
followed. Exhibits showing operating 
comparisions between such controlled 
gas utilities and all independent New 
Hampshire gas utilities were sub- 
mitted of record. These comparisons 
show that in independent gas utilities 
over the last 10-year period, the loss in 
customers was 1 per cent, while for 
Public Service gas utilities the loss was 
11.5 per cent, and for Twin State, 19 
per cent. Corresponding gas con- 
sumption loss percentages over the 
same period were 4.9, 24.2, and 41.5 
per cent, respectively. 

“At least some doubt is raised as to 
whether the effort of electric utilities is 
toward maintaining gas sales or dis- 
couraging such sales. For instance, 
the net costs of Twin State’s new busi- 





®Re The North American Co. (1942) 43 
PUR(NS) 257; Re Engineers Pub. Service 
Co. (1943) Holding Company Act Release 
No. 3796, 46 PUR(NS) 68; Re Cities Service 
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Power & Light Co. (1943) ae Company 
Act Release No. 4489, 50 PUR(NS) 328; Re 
Cities Service Co. (supra). 
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ness effort in 1942 was $4.09 for gas, 
and $12,950.30 for electricity in the 
Dover Division. The vice president 
testified that this was all the expend- 
iture warranted by the gas business. 
The following table shows a compar- 


ison of sales and new business expenses 
of Dover Gas and Portsmouth Gas 
Company serving in an adjoining 
community of approximately the same 
size: 


COMPARISON OF APPLIANCE SALES AND NEW BUSINESS EXPENSE 


Portsmouth Gas Company 


Sales and 
New Busi- 
ness Expense 


$2,981.27 
5,753.34 
5,624.45 
4,854.30 


Gross Job 
Work Sales 
$1,090.84 

952.62 
1,067.13 


Gross Appli- 
ance Sales 
$13,915.27 
30,993.19 
30,422.92 
27,771.60 1,011.41 


Twin State—Dover Division Gas 
Sales 
and New 
Business 
Expense 
$30.01 
31.10 

15.14 
63.96 


Gross Job 
Work Sales 
$228.80 
182.83 
154.59 

99.28 239.80 


Gross Appli- 
ance Sales 
$.80 
11.55 
4.55 














$103,102.98 $4,122.00 


“Since 1935 both Twin State and 
Public Service have been accruing a 
special gas reserve designed to write 
off their investment by. the year 1956. 
This practice stems from a belief that 
the gas property might outlive its use- 
fulness, and that, accordingly, the in- 
vestment should be brought down. If, 
on the other hand, developments occur 
in the gas field which offer greater 
promise for the future, the utility 
would be in excellent position to take 
advantage of the possibilities. 

“There is little in this record to in- 
dicate that there are advantages in 
permitting an electric utility to operate 
a gas utility. Rather, there appears to 
be some loss of the competition be- 


$19,213.36 


$116.18 $806.02 $140.21 


tween the two industries, a situation 
which is repugnant to the state Consti- 
tution. It would seem that manage- 
ment, favored with a monopoly in the 
products of competing industries, must 
make certain that competition is ac- 
tually and actively maintained if it is 
not to be viewed with suspicion. 

“Our refusal at this time to permit 
the sale of the gas properties to Pub- 
lic Service would further complicate 
the liquidation of the Twin State, and 
does not appear advisable in view of 
the possibilities that other corrective 
measures can be found. An irivestiga- 
tion of all similar situations in the state 
is clearly warranted by the disclosures 
herein.” ® 





9 At pp. 287, 288. 

We have noted one instance in which the 
lack of competition has brought on the sub- 
stantial decadence of the gas properties in 
Cities Service Power & Light Co. (supra). 
The Montana Commission has made the fol- 
lowing comments in a case of joint ownership 
passed on by it: 

“Tt is almost superfluous to say that the evi- 
dent inertia of the gas service, its deteriorated 
plant and relatively failing patronage result 
immediately from the fact that it has no com- 
petition. Its natural competitor, the electric 
utility, being owned by the same company, 
favored by the management and enjoying cer- 
tain popular advantages, has snuffed out the 
spark of incentive to increased business and 
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improved service. The company is indifferent 
to better gas service because its failure in this 
department results in gain to the electric de- 
partment, whereas an independent gas entre- 
preneur would strive to occupy the electric 
field.” Helena Light & R. Co. PUR1920D, 
668, 716. 

C. O. Ruggles, in “Rate Making and Mar- 
keting Problems” (an essay in “Business and 
Modern Society,” Harvard Univ. Pr. pp. 385- 
411) presents the following comparative fig- 
ures of gas and combination companies in 
seventeen major New England cities: 

* . If the year 1931 be taken as 100, the 
consumption of gas by domestic customers of 
combination companies equaled, in 1936, 82.2; 
while the comparable figures for the straight 
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Ultimately, the issue we must re- 
solve is whether experience will bring 
about the increased costs claimed by 
respondents without offsetting bene- 
fits. We have before us, on this issue, 
not only the general statements of those 
who have dealt with the problem (see 
footnote 9, supra) but, for the first 
time, a statistical study prepared by 
our staff." The operations of sixty- 
five companies were studied for the 
year 1941. Among them were thirty- 
nine gas companies (serving gas ex- 
clusively ) and twenty-six combination 
companies (serving gas and electric- 
ity). Various aspects of their business 
were studied and compared. We shall 
set forth some of the results. 


Mean 
Therms Mean Average 
per Rev- Cents 
Cus- enueper per 
tomer Customer Therm 
Gas Salest4 
Natural 
Gas Companies .... 
Combination Compa- 
nies 
Manufactured 
Gas Companies .... 157 
Combination Compa- 


6.87¢ 
8.89¢ 
20.69¢ 
21.56¢ 


586 $40.26 
38.58 
32.48 
31.91 

The respondents’ claims seem to be 
borne out by the following comparison 

of fiscal and managerial expenses on a 

per customer basis. For twenty-five 


combination and thirty-six gas com- 
panies, the study shows 





gas companies were 100 and 87.8. Revenue 
from this same market (domestic) showed for 
the combination gas companies 100 (1931) and 
83.2 (1936); for the straight gas companies 
100 (1931) and 85.8 (1936). The rates 
charged by the combination gas companies, or 
the basis of 1931 = 100, for 1936 were 101.3 
for the straight gas companies the comparable 
figures were 100 (1931) and 97.7 (1936). See 
R. E, Ginna, ‘Appraising Domestic Competi- 
tion,”’ New England Gas News, March 1937, 
pp. 83-92.” 

His discussion does not contain sufficient 
data to permit an estimate of the reliability of 
the figures. But it corroborates (as we shall 
note) the general conclusion reached by our 
staff in its independent studies. 

10 Certain facts should be borne in mind as 
we discuss this study. Our staff does not 
have the burden of showing that substantial 
economies will not be lost upon the separation 
of utility systems. The burden of showing 
that such economies will be lost is with re- 
spondents. This case was, however, begun 
by an order for proceedings issued five vears 
ago. The administration of § 11(b)(1) was 
then in its early stages. We preferred to 
have an ample record notwithstanding the 
legal situs of the burden to make the record. 
For this reason the staff undertook to use its 
factilities to prepare the study. 

We do not publish its results as definitive. 
Meticulous statistical testing for reliability 
may show the need for greater numbers of 


samples to “prove” the validity of certain of 
the asserted conclusions. However, as far as 
it goes, the study corroborates practical ex- 
perience and earlier and less comprehensive 
studies. (See Ruggles, op. cit. supra, footnote 
9.) And in its context, viewed as a test of the 
claim that substantial economies would be Jost 
upon the separation of gas and electric utility 
businesses (rather than as proof of the con- 
trary) the study is of major significance. 

The case is not the same as that involving 
Northern Natural Gas Company’s ability to 
retain a small natural gas distribution system 
physically codrdinated with a transmission line 
and other distribution properties as part of a 
single system under § 2(a)(29) (B), 15 
USCA § 79b(a)(29)(B). For reasons pe- 
culiar to that case we did not discuss at length 
attempts at statistical comparison. See Re 
Northern Nat. Gas Co. Holding Company Act 
Release No. 5657, March 13, 1945. 

11 An interesting comparison of electric sales 
as between companies selling only electricity 
and those operating combined facilities showed 
the following results: 


Mean Mean 
Kw. Hr. Rev- Average 
per Cus- enue per Cents per 
tomer Customer Kw. Hr. 


$37.05  3.66¢ 
35.69  4.05¢ 


Electric Sales 

Electric Companies 1012 

Combination Com- 
PANIED saccccccee 882 
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Mean 
Gas Com- 
panies 


Mean Com- 
bination 
Companies 
Customer Accounting and 
Collection 
Expense per customer 
Administrative and 
General 
Expense per customer 


$1.91 $2.34 
2.7118 2.97 
However, as to distribution ex- 
penses, embracing the actual process 
of getting gas to the customer, com- 
parisons for the same group showed 
Mean 


Gas Com- 
panies 


$4.03 


Mean Com- 
bination 
Companies 
Distribution Expense per 
Customer 


Combination Companies 


Residential Sales 
(Including house heating) 


Sales per customer (Therms) rye , 17 en 


Revenue per customer .. 
Revenue per therm Sold 
(cents ) 
Residential Sales 
(Excluding house heating) 


Sales per customer (Therms) 144.33 (10 companies ) 
02 (12 ) 


Revenue per customer 
Revenue per therm Sold 
19.64¢ (10 
These figures indicate better per- 
formance by gas companies. They are 
significant also for the fact that County 
Gas shows comparatively better per- 
formance when house heating load is 
included than when house heating load 
is excluded. One reason for this is 
that in most areas electricity has not 
been used for residential house heating 
and the field is therefore one in which 
gas does not compete with electricity. 
County Gas has actively promoted this 
load, and its power to move ahead of 


The more intensive promotional ef- 
forts of gas companies as distinguished 
from combination companies is re- 
vealed in the showing that the mean 
of merchandising and jobbing sales 
per customer was $8.21 for thirty-six 
gas companies as against $3.81 for 
twenty combination companies stud- 
ied.”* 

The following figures for residential 


gas sales, when explained, are partic- 
ularly significant : 


County 


Mean Gas Companies Gas 


366.88 
$40.43 


11.02¢ 


330.04 (30 companies ) 
$35.96 (34 ) 


15.52¢ (30 . 
158.56 
$23.65 

14.92¢ 


166.64 (16 companies) 
$30.47 (16 Ks ) 


rau 20.07¢ (16 Be 


the field when permitted free movement 
is demonstrated by the study.™* 

Twenty-two gas and combination 
companies serving mixed gas (as 
County Gas does) were segregated for 
study of typical monthly gas bills for 
residential service. Eleven of these 
are gas and eleven are combination 
companies. The comparison is favor- 
able to the gas companies. It is favor- 
able also to County Gas itself, whose 
typical bills in the categories studied 
are separately set forth. 





12 This figure should be compared with the 
figure of $2.85 per customer for the same year 
(1941) for County Gas. 

18 For the same period the ‘comparable fig- 
ure for County Gas was 

14 Other evidence corroborates this conclu- 
sion by comparing County Gas with averages 
for the entire manufactured gas industry. 
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This shows that between 1934 and 1941 Coun- 
ty Gas lost 20 per cent in average revenue 
per customer from residential sales excluding 
house heating, as against a similar loss of only 
12.8 per cent for the industry. On the other 
hand its revenues from house-heating sales in- 
creased 211.1 per cent as against an increase 
of 132.5 per fan for the industry. 
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Gas Companies 


Cooking 
St WNRIOR: <u.5 vawac Kcapudepaareniealies 


Cooking and Water Heating 
15 Therms 


Cooking, Water Heating, and Refrigeration 
35 Therms 


Cooking, Water Heating, Refrigeration, and 


House Heating 
100 Therms 


LOE 


Combination 
Companies 


$1.06 
1.10 
1.89 
1.92 
2.67 
2.79 


3.91 
4.14 


5.13 
5.54 


County 
Gas 


mean $.93 
median 
1.55 
2.18 


3.42 


4.67 


10.23 
9.90 
21.32* 
20.65* 


* Here again the apparent willingness to promote high house-heating loads by combination 
companies should be noted. It is the only bracket favorable to the combination companies. 


The staff’s studies indicate that, in 
comparison with combination com- 
panies: 

(a) Gas companies tend to sell more 
gas and derive more revenue per cus- 
tomer at smaller prices per therm. 

(b) Companies serving electricity 
alone tend to sell more current and 
derive more revenue per customer, at 
lower prices per kilowatt hour. 

(c) While customer accounting and 
collection, and administrative and gen- 
eral expenses per customer tend to be 
higher for gas companies than for com- 
bination companies, distribution ex- 
penses per customer tend to be lower. 

(d) Gas companies tend to derive 
vastly higher revenues from merchan- 
dising and jobbing. 

(e) Gas companies tend to sell 
more gas for residential purposes, 
derive more revenue per customer and 
per therm sold whether house-heating 
load is included or excluded. But 
when house-heating load is excluded 
they tend to do even better than when 
it is included. 

(f) Gas company rates for residen- 
tial service tend to be lower for all 
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brackets except that of 250 therms, 
which includes cooking, water heating, 
refrigeration and house heating; and, 
in that bracket, tend to be only slight- 
ly higher. 

We repeat that these results are not 
published as “proof” of the specific con- 
clusions. They are, we think, signifi- 
cant indications that natural doubts 
as to the sufficiency of respondents’ 
claims are borne out by general experi- 
ence. Other evidence, specifically re- 
lated to County Gas, points in the same 
direction. For example, the evidence 
indicates that in St. Louis county, 
where Union is not subject to inde- 
pendent competition from gas utilities 
(since County Gas operates in St. 
Louis county) Union’s average an- 
nual kilowatt hour sales per custom- 
er for 1941 were 1,389 as against a 
similar average of 1,035 in the terri- 
tory excluding St. Louis county. 
Where Union was subject to inde- 
pendent gas competition its annual 
average revenue per customer was 
only $33.19 as against $39.90 in St. 
Louis county where County Gas 
operates.. Taken together with the 
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other evidence in the case this evi- 
dence offers some support for the con- 
clusion that the expansion of kilowatt 
hour sales and revenues may well be 
taking place at the expense of the gas 
business. To expect vital competition 
between the two types of service when 
controlled by the same interests is, in 
our opinion, highly unrealistic. 

We think the conclusion inevitable 
that County Gas niay not be retained. 
The evidence so far discussed will not 
permit a finding that substantial 
economies would be lost if County 
Gas were severed from North Ameri- 
can Control. Other evidence rein- 
forces that conclusion. Respondents 
have based their estimates on the 
theory that such severance would cast 
County Gas adrift, unmindful of the 
possibility that a new operating alli- 
ances and resulting economies may be 
achieved. That possibility is more 
than conjecture in this case. As we 
have noted County Gas and Laclede 
Gas Light Company serve gas in con- 
tiguous territory. Acquisition by 
Union of the electric properties operat- 
ed by Laclede Power & Light Com- 
pany (an affiliate of Laclede Gas) has 
been approved and should soon be com- 
pleted. The integration of Laclede 
Gas’ and County Gas’ gas utility facil- 
ities through acquisition of County Gas 
by Laclede has long been envisioned 
by the Missouri Commission and oth- 
ers as an essential part of the program 
to rationalize utility ownership in the 
territory. Should such integration 
take place resulting economies (fore- 
seen by the Missouri Commission) 


would have to be considered as fur- 
ther offsets to respondents’ estimates. 

In view of our conclusion under 
clause (A) of § 11(b)(1) no discus- 
sion of clause (C) is necessary. The 
standards of (A) and (C) are cumu- 
lative. Both must be met before re- 


tention can be permitted. 
An appropriate order will issue. 


ORDER 


Proceedings having been instituted 
to determine what action should be 
taken by The North American Com- 
pany, a registered public utility hold- 
ing company under the Public Utility 
Holding Company Act of 1935, pur- 
suant to § 11(b)(1) of said act; 

Issue having arisen whether there 
could be retained, together with the 
single integrated system of Union 
Electric Company of Missouri, a sub- 
sidiary of The North American Com- 
pany, and the subsidiaries of the for- 
mer, the integrated gas utility system 
of The St. Louis County Gas Com- 
pany, a subsidiary of The North 
American Company ; 

Hearings having been held after ap- 
propriate notice, the Commission be- 
ing duly advised and having this day 
issued its findings and opinion here- 
in, on the basis thereof it is hereby 

Ordered that The North American 
Company shall, in a manner not in- 
consistent with the policies and provi- 
sions of the aforementioned act, dis- 
pose of, and cease to own or control, 
any interest, direct or indirect, in the 
securities and/or properties of The St. 
Louis County Gas Company. 
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NORTH CAROLINA UTILITIES COMMISSION 


Re Carolina Mountain Telephone Company 





Docket No. 3064 
April 16, 1945 






PPLICATION by telephone company for authority to charge 
tolls on messages to exchange of another company; toll 
charge authorized and monthly rates reduced. 







Rates, § 573 — Telephones — Free interexchange service. 
1. The cost of service between exchanges of different telephone companies 
should be defrayed by the users of such service rather than by all users 
irrespective of their need or demand for such service, p. 187. 








Service, § 574 — Telephone — Free interexchange service. 
2. A telephone company operating a small exchange having limited facili- 
ties for toll calls to a large exchange of another company should be au- 
thorized to charge tolls on messages between the exchanges, where an 
increase in monthly rates to avoid operation at a loss would result in in- 
equities and inequalities and would be burdensome to many subscribers, it 
would be impractical to connect the large number of telephones on the larger 
exchange with the small number of telephones at the exchange involved, 
there is no satisfactory method for regulating the number of calls made, 
and the only effective limitation is that provided by a toll charge, p. 187. 













Rates, § 534 — Telephone — Decrease because of toll charge. 
3. A telephone company whose rates have been established in view of free 
toll service to a neighboring exchange should, upon being authorized to col- 
lect a toll charge, make a corresponding reduction in monthly rates, p. 187. 


> 

















Company to the Candler-Enka ex- 
change. 

After the filing of said petition this 
Commission set the matter down for 
hearing at Raleigh, North Carolina, on 


By the Commission: A petition 
was filed in this cause by the Caro- 
lina Mountain Telephone Company on 
the 1st day of February, 1944. The 
petitioner requested authority from 
















this Commission to place in effect a 
10-cent toll charge on all messages 
from the Candler-Enka exchange of 
said company to the exchange of the 
Southern Bell Telephone and Tele- 
graph Company at Asheville, and on 
the same basis as charged on all mes- 
sages from the exchange of the South- 
ern Bell Telephone and Telegraph 
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the 1st day of March, 1944, and direct- 
ed the petitioning company to give no- 
tice of said hearing to all subscribers 
in the territory served by the Candler- 
Enka exchange, and other interested 
parties, by advertisement in a news- 
paper published in the city of Asheville, 
setting forth the date and purpose of 
said hearing; which said notice was 
58 PUR(NS) 
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duly published in accordance with the 
direction of this Commission. 

At the hearing in Raleigh on March 
1, 1944, certain evidence was intro- 
duced before this Commission, and 
thereafter an order was entered in said 
cause on the 2nd day of March, 1944, 
granting the relief requested in the 
petition of the company. Thereafter, 
and within ten days, certain of the 
patrons who utilized the telephone 
service in the Candler-Enka exchange 
of the petitioning company, objected 
to the order granting such charges, and 
requested a public hearing to be held 
on the matter in Asheville, North 
Carolina. Pursuant to said request a 
public hearing was held at the court- 
house in Asheville, North Carolina, 
beginning on the 30th day of March, 
1944, before Commissioner Johnson, a 
member of the North Carolina Utilities 
Commission. At this hearing all par- 
ties interested, and who desired, gave 
testimony. Thereafter, on the 30th 
day of June, 1944, the matter came 
on for hearing before the full Commis- 
sion, at which time counsel for the 
company, also counsel for the patrons, 
who were users of said telephone serv- 
ice, appeared and argued this cause, 
and thereafter submitted written briefs. 

From the oral evidence heard by the 
Commissioner, and from the documen- 
tary evidence introduced into the rec- 
ord, this Commission finds the fol- 
lowing facts: 

1. The Carolina Mountain Tele- 
phone Company was organized under 
the laws of the state of North Caro- 
lina on or about March 1, 1941, and 
shortly thereafter purchased and has 
since been operating a telephone sys- 
tem which includes exchanges in the 
following towns and communities in 


the state of North Carolina: Marion, 
Bakersville, Burnsville, Hot Springs, 
Leicester, and Candler-Enka. 

2. The Candler-Enka exchange 
owned by the petitioning company is 
located 7 miles west of the city of 
Asheville. The exchange itself being 
located approximately 34 miles west 
of the most westerly limits of the city 
of Asheville. The area served is ap- 
proximately 25 miles in a northerly 
and southerly direction, and approxi- 
mately 15 miles in an easterly and 
westerly direction. The territory cov- 
ered is largely rural and agricultural, 
and the great percentage of the tele- 
phones on this exchange are residential 
telephones. The company owns and 
operates telephone lines constructed of 
cable and open wire throughout this 
territory, and it appears from the evi- 
dence that in one direction lines of the 
company run approximately 12.5 miles, 
and in the opposite direction from the 
exchange 12.6 miles; that there is an 
exceptionally large spread of lines for 
an exchange of this size. The com- 
pany owns and maintains approxi- 
mately 75 miles of telephone lines and 
cable. 

3. As of the time of the hearing, 
there were approximately 394 tele- 
phones on the Enka exchange, and ap- 
proximately 14,000 telephones on the 
Asheville exchange. It had been the 
practice of the owners of the Enka ex- 
change, prior to its purchase by the 
petitioning company on March 1, 
1941, to give free toll from the Enka 
exchange to the Asheville exchange 
of Southern Bell. This practice has 
continued under the ownership of the 
petitioner since March, 1941. It has 
been the practice and policy, in full 
force and effect at all times, prior to 
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March 1, 1941, and since said date, 
of the Southern Bell Company, to 
charge the usual tariff rates on tolls 
from the Asheville exchange to the 
Enka exchange, which charges are 10 
cents per message on station-to-station 
calls, and 20 cents per message on per- 
son-to-person calls. All toll messages 
between the Enka and Asheville ex- 
changes are carried on direct trunk 
lines connecting the two exchanges. 
These trunk lines are owned and main- 
tained by the Bell Company from the 
Asheville board to the western limits 
of the city of Asheville, a distance of 
approximately 4 miles, and from there 
carried on trunk lines owned and main- 
tained by the petitioning company for 
a distance of approximately 3 miles 
to the Enka exchange. It further ap- 
pears that only eight messages can be 
carried on between these two ex- 
changes at one time, and as a result 
of the free service from Enka to Ashe- 
ville these lines are badly congested, 
and efficient and prompt service can- 
not be given with the present facilities. 
It is apparent that it would require 
greatly extended facilities, including 
switchboard expansion at the Enka ex- 
change, together with the construction 
and maintenance of additional trunk 
lines in order to afford satisfactory and 
efficient service for the purpose of con- 
necting the 394 telephones at the Enka 
exchange with the approximately 14,- 
000 telephones in the Asheville ex- 
change. From the testimony present- 
ed at said hearing it is found as a 
fact that it is not feasible or prac- 
tical to give satisfactory and efficient 
service between these two exchanges 
on a free toll basis, and particularly 
when giving unlimited service it is im- 


185 


practical to limit the time or number 
of messages. 

4. The Commission finds that the 
Candler-Enka exchange has been 
operated during the years 1941, 1942, 
and 1943 ata loss. It further appears 
from the evidence that the company 
has been economically managed, and 
has no bonded or other indebtedness; 
that no officers receive any salaries ex- 
cept on assistant secretary, Mrs. 
Theresa Valentine, who is a full-time 
employee of the company and who re- 
ceived in salary for the year 1943 the 
sum of $1,800. It further appears that 
the employees of the company who 
operate this exchange are paid wages 
and salaries considerably less than the 
prevailing rates of such employees in 
the industry. It also appears from the 
evidence of the witnesses who opposed 
the toll charges that the telephone serv- 
ice, other than calls to Asheville, was 
efficient and satisfactory and had great- 
ly improved since the petitioner took 
over its operation. It also appears 
from the evidence that the Candler- 
Enka exchange is not connected phys- 
ically by its lines with any other ex- 
change owned by the company, and 
that all of its toll messages are trans- 
ferred from the lines of the Southern 
Bell Telephone and Telegraph Com- 
pany at Asheville to the leased lines 
of the company extending between 
Asheville and the Candler-Enka ex- 
change. It further appears from Ex- 
hibit “19” of the record; which was 
an apparaisal of the Candler-Enka ex- 
change and the lines and equipment 
of the company throughout the terri- 
tory covered by this exchange and as 
made by Mr. Robert Durant, an ex- 
perienced telephone executive, that the 
present value of said property, tak- 
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ing into consideration depreciation, 
amounts to $67,669; and that the 
petitioning company has received no 
return in the way of profit on said in- 
vestment since 1941 when it began 
operating the same, and on the other 
hand has consistently suffered a loss 
on such operations. 


5. It appears from the evidence in 
this case that the patrons and users 
of telephones throughout the territory 
covered by the Candler-Enka exchange 
have, under the free toll basis in force 
and effect, become frequent and exces- 
sive users of the toll facilities from the 
Enka exchange to Asheville, and that 
the number of said messages is greatly 
in excess of the messages from the 
Asheville exchange to the Candler- 
Enka exchange, and which messages 
carry the usual and customary toll 
charges, and have created a condition 
which prevents efficient and satisfac- 
tory service ; that in Nuncombe county 
are located what is known as the 
Weaverville exchange operated by the 
Weaverville Telephone Company; the 
Leicester exchange operated by the pe- 
titioning company; and the Arden ex- 
change operated by the Southern Bell 
Telephone and Telegraph Company; 
and in all of said exchanges the said 
companies charge a 10 cents toll from 
the respective exchanges to the Ashe- 
ville exchange, and charges at the same 
rate are made from the Asheville ex- 
change to these exchanges; that to re- 
fuse to permit the petitioning company 
to charge a toll on its messages from 
the Candler-Enka exchange to Ashe- 
ville would result in a discrimination 
against the petitioning company, and 
particularly is this true in view of the 
fact that the Southern Bell Telephone 
and Telegraph Company is permitted 


to charge a toll on its messages from 
its Asheville exchange to the Candler- 
Enka exchange. 

6. From the evidence introduced in 
said case, together with the tariffs on 
file in the office of this Commission, 
it appears that the petitioning company 
has been permitted to, and does, charge 
rental rates higher than such rates 
usually charged throughout the state 
in exchanges of this type and size, 
and which rates were approved in view 
of the free toll permitted on messages 
from the Candler-Enka exchange to 
Asheville; and that such charges 
should be reduced if the toll charges 
are permitted to be placed in effect. 
It also appears that there is a com- 
munity of interest between certain 
residents served by the Candler-Enka 
exchange and residents of Asheville, 
particularly along the westerly limits 
of the city of Asheville, and that it is 
believed the elimination of extra 
charges on _ person-to-person calls 
would more equitably permit the use 
of the telephone service as between 
such parties without creating any un- 
due hardship. From the evidence in- 
troduced at said hearing it is estimated, 
and the Commission is of the opinion, 
that a reduction of rates and the 
elimination of person-to-person charges 
on toll calls, together with the permis- 
sion of a 10 cents charge on all mes- 
sages, whether station-to-station or 
person-to-person from the Candler- 
Enka exchange to the Asheville ex- 
change, would permit and allow the 
petitioning company to eliminate the 
loss which it is experiencing in the 
operation of said exchange, and also 
permit it to receive a just and reason- 
ablé return on the fair value of its 
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property required for the operation of 
this exchange. 

[1-3] This Commission, in consid- 
ering the application of the petitioning 
company, has given all facts relative 
to the issues involved careful and 
thorough consideration in an effort to 
arrive at a fair and equitable disposi- 
tion of these issues. 

It is the policy of the legislative 
branch of the state of North Carolina, 
and as set forth in Chap 62, General 
Statutes of North Carolina, to require 
public utilities, including telephone 
companies to provide adequate, effi- 
cient, and satisfactory service to the 
public generally located within the ter- 
ritory covered by the franchises of 
such companies. It is also the rec- 
ognized policy to permit such public 
utility companies to charge rates for 
such services which are just and rea- 
sonable, and no more. The fact that 
additional charges should be estab- 
lished for the users of telephone serv- 
ice in this community is apparently 
recognized by many of the users of 
this service, and on numerous occa- 
sions persons who protested against 
the imposition of toll charges testified 
that they would be willing to have in- 
creased monthly rates in order to fur- 
nish additional revenue. This Com- 
mission has fully considered this fact 
and proposed method, but realizes the 
inequities and inequalities that would 
result from such a plan, and for the 
reason that an increase of monthly 
rates would of necessity be on a uni- 
form basis which would apply to all 
patrons. Whereas it is an obvious 
fact, and appears from much of the 
evidence in the case, that certain 
patrons use the Asheville toll service 
far greater than do other patrons; and 
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this Commission is of the opinion that 
the cost of this service should be de- 
frayed by the users of such service 
rather than by all users irrespective 
of their need or demand for such serv- 
ice. The Commission is further of the 
opinion that to raise the monthly 
rentals in an amount sufficient to per- 
mit the petitioning company to give 
unlimited service on what amounts to 
so-called “long distance service” would 
require a monthly rental rate which 
would be burdensome to a great many, 
if not all, of the users of telephones 
within the territory covered by this 
exchange, and also would limit and 
hamper the growth and extension of 
telephone services to all who might 
desire them within this territory. It 
is also apparent from the evidence in 
the record in this case, that it is im- 
practical and not feasible to efficiently 
and satisfactorily connect the 14,000 
telephones on the Asheville exchange 
with the approximately 400 telephones 
on the Candler-Enka exchange, and 
permit such use to be unlimited as to 
the time that may be consumed in 
the use of the connecting trunk lines, 
and without limiting the number of 
calls that may be placed. While it is 
true that a time limit might be placed 
on such calls, this Commission knows 
of no satisfactory method that would 
regulate the number of calls made. 
Therefore, the only effective limita- 
tion that can be made on service be- 
tween different exchanges is that pro- 
vided by the charge method on each 
call. This plan has been recognized 
by this Commission throughout the 
state of North Carolina, and has been 
recognized by the Federal Communica- 
tions Commission, an agency of the 
United States government. 
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This Commission, in arriving at 
rates and charges which it deems just 
and reasonable, has concluded that a 
substantial reduction in monthly rental 
rates, and a 10 cents toll charge on all 
messages from the Candler-Enka ex- 
change to the Asheville exchange, will 
equitably and fairly settle the issues 
involved in this application in such a 
manner that it will not be burdensome 
and work a hardship on the users of 
this service, and at the same time will 
permit the petitioning company to per- 
form the function which it is required 
to perform under the laws of this state, 
and the rules and regulations of this 
Commission. 


Now, therefore, it is ordered, ad- 
judged, and decreed that the petition- 
ing company have, and it is hereby 
authorized and directed to establish, a 
base rate area within the territory cov- 
ered hy the Candler-Enka exchange, 
which base rate area will extend in a 
half circle of a one-mile radius west, 
north, and south of the Enka ex- 
change, and eastwardly said base rate 
area will extend one mile north and 
one mile south of U. S. Highway No. 
19-23, and between the Enka ex- 
change and the Asheville city limits, 
and which base rate area is more par- 
ticularly described on a map of said 
territory filed with this Commis- 
sion; 

That within the above referred to 
base rate area the monthly rental rates 
now in force and effect shall be reduced 


and the following rates shall be placed 


in force and effect: 


Multi- 

Individual Two-party party 

Line Line Line 

Business $3.00 $2.75 $2.50 

Residence .... 2.25 2.00 1.75 
That outside the base rate area as 
above described, the monthly rental 
rates shall be reduced and the follow- 
ing rates shall be placed in full force 

and effect: 

Multi- 

Individual Two-party party 

Line Line Line 


Business $4.00 $3.25 $2.75 
Residence .... 2.50 2.25 2.00 

That the petitioning company shall 
place in effect a toll charge of 10 cents 
per message on all messages from sub- 
scribers of the Enka exchange to the 
Asheville exchange of the Southern 
Bell Telephone and Telegraph Com- 
pany ; this charge to include all person- 
to-person calls as well as station-to-sta- 
tion calls, and the time limits to be 
such standard limits now in force and 
effect by the General Exchange Tariff 
now on file; 

That throughout the exchange area 
the company will be permitted to 
charge the rates for service and equip- 
ment not specifically referred to here- 
in in accordance with the General Ex- 
change Tariff of said company now on 
file ; 

That the charges for service as here- 
in set forth shall be placed in full force 
and effect by said company on the Ist 
day of May, 1945, 
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DISTRICT OF COLUMBIA PUBLIC UTILITIES COMMISSION 


Re Capital Transit Company 


Order No. 2912, P.U.C. No. 2075/29, G.D. No. 1617, Formal Case No. 344 
April 20, 1945 


rr. of street railway company to reduce base day service 
on car lines; authorization granted. 


Service, § 47 — Duty of Commission. 


1. The Commission has a duty to require every public utility to furnish 
service and facilities that are reasonably safe and adequate, p. 189. 


Service, § 419 — Reduction — Man-power shortage — Street railway. 
2. A street railway company which, because of a shortage of man-power 
during war, is unable to operate a large number of scheduled trips should 
be authorized to reduce, for the period of the emergency, the base day serv- 
ice of streetcar lines so as to make possible the operation of more uniform 
headways and secure more uniform car loading, p. 190. 


Labor, § 2 — Jurisdiction of Commission — Managerial policy. 
3. The Commission, in the absence of statutory authority, has no power 
to impose its judgment upon management with respect to the employment 
policies of a transit company, other governmental agencies being authorized 
to deal with wages and hours, collective bargaining, and working condi- 
tions, as well as the subject of discrimination because of race, creed, color, 
or place of origin, p. 190. 


- 


By the Commission: On March 6, 
1945, the Capital Transit Company 
(hereinafter called “Capital Transit” ) 
requested authority to reduce for the 
period of the existing emergency the 
base day service of the streetcar lines 
so as to make possible the operation 
of more uniform headways and to se- 
cure more uniform car loadings with 
the present and continuing shortage 
of man power. 

The request of Capital Transit 
pointed out that in recent weeks the 
number of regular runs on the system 
for which no operators were available 
approximated 75. As of the date of 
hearing, this number had increased 
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to 100. Further, there were no extra 
men available to cover losses of man 
power due to sickness, vacations, and 
absenteeism. 

In view of the importance of this 
situation, the Commission held a 
formal public hearing for consideration 
of the problem on March 21, 1945. 
In addition to people’s counsel, coun- 
sel for Capital Transit and for the 
Commission, representatives of vari- 
ous citizens’ associations and civic 
bodies appeared and were heard. 

[1] It is the duty of this Commis- 
sion to require every public utility do- 
ing business within the District of 
Columbia to furnish service and facil- 
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ities that are reasonably safe and ade- 
quate. In view of the difficulties ex- 
istent not only in the District of 
Columbia, but throughout the nation, 
the present case has required a most 
careful analysis of the record in order 
that the best possible solution under 
existing conditions might be reached. 

[2, 3] At the outset, Capital Transit 
testified that the proposed adjustment 
of service must be approached gradual- 
ly, one line at a time. It was also 
stated that if anything should occur at 
any time to relieve in any degree the 
man-power shortage so that service 
could be restored or some of the pro- 
posed changes avoided, Capital Trans- 
it would take such steps. 

The record shows that the number 
of full-time operators is 683 less than 
the quota required to fill all scheduled 
runs, man all trippers and provide for 
absenteeism on account of sickness, 
vacations, and emergencies of all 
kinds. This shortage is alleviated to 
some extent by the employment of 
women operators and part-time opera- 
tors, but even after considering the 
operators in these two categories, the 
shortage of operators at present is 
271. As a result, a check made re- 
cently revealed that Capital Transit on 
a particular day was unable to operate 
164 scheduled vehicles during the 
morning rush period and 141 sched- 
uled vehicles during the evening rush 
period. Furthermore, Capital Trans- 
it is faced with the possible loss of an 
additional 100 operators through 
Selective Service within the next few 
months. 


As a consequence of the man-power 
shortages, the service rendered by 
Capital Transit has become progres- 
sively more irregular in frequency and 
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the vehicles have shown wide varia- 
tions in loadings, particularly during 
the rush periods. 
Basically, the plan proposed by 

Capital Transit contemplates that 
through the scheduling of fewer trips 
on various streetcar lines there will be 
greater assurance that those trips will 
be operated, with the result that the 
service will adhere more closely to 
schedule and the regular service will 
reduce the disparity between the load- 
ings on successive trips. 


The plan proposes that during the 
base day, that is, after the rush hour 
in the morning until the begining of 
the rush hour in the afternoon and 
also after the rush hour in the after- 
noon and for the early part of the 
evening, the number of trips operated 
per hour over the various streetcar 
lines be reduced. Examination of the 
data presented by Capital Transit 
shows that on the North Capitol street 
line, whereas the present service calls 
for 15 trips per hour, the proposed 
service calls for 12; that is, cars at 
present are operated at intervals of 
four minutes and with the proposed 
schedules they would be operated at 
intervals of five minutes. Similar 
schedules are presently applicable to 
the Maryland Line and the Tenley- 
town Line, and the same changes are 
proposed. It should be noted, how- 
ever, that the North Capitol street 
and Maryland Lines operate on G 
street, between 5th street, N. W., 
and the terminus of these lines in the 
Potomac Park area, over the same 
tracks. Therefore, the number of cars 
per hour and the frequency of opera- 
tion over this route from 5th and G 
streets, N. W., west, as presently 
sclieduled is 30 cars per hour and the 
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interval between cars is two minutes. 
The proposed service would provide 
24 cars per hour and an interval of 
two and one-half minutes between 
cars. 

Both branches of the U street line, 
Routes 90 and 92, now have 12 cars 
per hour or five minutes between cars, 
while the proposed service will pro- 
vide 10 cars per hour or an interval 
of six minutes between cars. Again, 
from Florida avenue and New Jersey 
avenue these two routes operate over 
Florida avenue, U street, and to the 
Calvert street loop over the same 
tracks. Therefore, whereas the pres- 
ent service provides 24 cars per hour 
over this portion of the route at an 
interval of two and one-half minutes 
between cars, the proposed service calls 
for 20 cars per hour at an interval 
of three minutes between cars. 


The Mt. Pleasant line, Routes 40 


and 42, calls for a change from the 
present 20 cars per hour over each 
branch to 17.2 cars per hour, or an 
increase in the interval between cars 
from three to three and one-half 


minutes. Again, the two branches of 
the Mt. Pleasant line operate over the 
same tracks from 5th and F streets 
west to the end of the line at the Mt. 
P! sant loop, and, for this portion of 
the line, 40 cars per hour or an inter- 
val of 1.5 minutes between cars will 
be changed by the proposed schedules 
to 34.4 cars per hour or an interval 
of 1.75 minutes between cars. 

On the 14th street line the base day 
headway varies at present from 47 to 
44.2 cars per hour, and the proposed 
schedules will also vary from 41.2 to 
39 cars per hour, the interval between 
cars varying from 1.28 minutes to 
1.45 minutes. 
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Likewise, the combined operation of 
the various routes on the Georgia 
avenue line, at present providing 34.4 
cars per hour at an interval of 1.75 
minutes between cars, will be reduced 
to 30 cars per hour or a space of two 
minutes between cars. 

On the Rosslyn-Benning line the 
present schedule calls for 30 cars per 
hour or a space of two minutes be- 
tween cars, whereas the proposed 
schedule calls for 24 cars per hour or 
2.5 minutes between cars. 

It will be seen from the foregoing 
that the proposed reduction in base 
day service results in inappreciable 
changes in the minutes elapsing be- 
tween cars on all heavy lines, such 
as the Mt. Pleasant, 14th street and 
Georgia avenue lines, and in moderate 
changes on lighter lines, such as the 
North Capitol, Maryland, and Tenley- 
town lines. 

Testimony introduced by Capital 
Transit indicates that the proposed 
reduction in scheduled streetcars would 
result in an average reduction in the 
number of cars scheduled per base hour 
of 52 cars, while the reduction in 
scheduled men requirements would be 
178 operators. It must be borne in 
mind that this does not mean that the 
present service would be reduced by 
such amounts, since, as already pointed 
out, many trips that are now scheduled 
are not actually run. The principal 
results sought are greater regularity 
of service, the ability to provide for 
the operation on certain lines of sched- 
uled runs for which at present no 
operators are available, and the avail- 
ability of additional operators for rush 
hour service. 


Testimony also shows that under the 
plans proposed there will be ample 
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seating capacity on most of the lines 
during the base day, due principally 
to the greater regularity of service. 

In urging disapproval of the com- 
pany’s proposal protestants contended 
that Capital Transit has failed to 
utilize all available sources of man- 
power. Because this Commission is 
extremely reluctant to approve any 
proposal which will result in the slight- 
est diminution of available transit 
service, serious consideration has been 
given to the contentions and position 
of the protestants. However, the Com- 
mission is unable to find anything in 
the statute, or its legislative history, 
authorizing this Commission to im- 
pose its judgment upon management 
with respect to the employment pol- 
icies of Capital Transit. The Commis- 
sion does not feel that it should assume 
such broad power without congres- 
sional approval and direction. Many 


employment policies are now subject 
to the jurisdiction of separate govern- 
mental agencies, such as, wages and 
hours, collective bargaining, and work- 


ing conditions. The subject of dis- 
crimination because of race, creed, 
color, or place of origin, is under the 
jurisdiction of the Committee on Fair 
Employment Practices established by 
Executive Order of President Roose- 
velt, and proposals are now before 
Congress seeking to establish this 


Committee as a permanent part of the 
Federal government. This committee 
completed hearings in January of this 
year with respect to Capital Transit 
but as yet has not published its deci- 
sion. In the light of this committee’s 
jurisdiction, it would appear to be par- 
ticularly inappropriate for this Com- 
mission to assume and attempt to ex- 
ercise powers for which it has not 
statutory authority. 

Therefore, the Commission must 
examine the proposal of Capital Trans- 
it in the light of the record and exist- 
ing conditions. It must be determined 
whether the proposal will reduce the 
present deficiencies in existing transit 
services and bring improved over- 
all bus and streetcar service to the 
whole community during the present 
war emergency. As heretofore pointed 
out, the proposal is merely a tem- 
porary expedient and will be terminat- 
ed promptly when the man-power 
situation is alleviated. Further, since 
the proposal is to be inaugurated 
gradually, one line at a time, the Com- 
mission will have a continuing op- 
portunity to examine the results ex- 
perienced. 

In view of the foregoing facts and 
the entire record, the Commission finds 
that the proposal of Capital Transit 
is in the public interest. 
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Industrial Progress 


Selected information about products, supplies, and 
services offered by manufacturers. Also announce- 


aaa 


ments of new literature and changes in personnel. 


Addressograph-Multigraph 
Promotes C. L. Comegys 


protons of C. L. Comegys to manager of 
its research and service division is an- 
nounced by Addressograph-Multigraph Cor- 
poration, manufacturers of business simplifi- 
cation equipment. 

Mr. Comegys, in his new position, will func- 
tion under the direct supervision of the com- 
pany’s chief executive and he will be a mem- 
ber of the Operating Committee. In taking 
over new and broader responsibilities, he will 
supervise and coordinate all of the research 
and service activities of the company, including 
field research, mechanical development, chem- 
ical research and development, Addressograph 
mechanical service and testing, and Multigraph 
mechanical service and testing. 

Mr. Comegys has served Addressograph- 
Multigraph for 24 years, having joined the 
company as a member of the sales and adver- 
tising department in 1921. He became assistant 
sales manager of the Addressograph division 
in 1936 and was assigned to head the Addresso- 
graph methods department in 1938 upon crea- 
tion of that department. 


“What's Going to Happen?” 


apie s on how to avoid the confusion 
and difficulties resulting from a concerted 
effort to replenish depleted inventories is the 
subject of a folder issued recently by Dresser 
Manufacturing Division of Bradford, Penn- 
sylvania, one of the Dresser Industries, to its 
several thousand customers in the gas, water, 
oil, and industrial fields. 

Many firms are now accepting orders for 
post-war delivery on the basis of “first come— 
first served.’ Dresser, which manufactures a 
complete line of mechanical pipe couplings, fit- 
tings, repair clamps and sleeves, suggests the 
present placement of non-priority memoran- 
dum orders to cover 12 months’ needs follow- 
ing the lifting of stock restrictions, with an 
indication of the quantity needed quarterly. 
These orders will then be studied and deliv- 
eries planned, bearing in mind the needs of all 
customers rather than favoring the first few 
who have placed orders. 

With the non-priority orders on file; cus- 
tomers’ requirements can be kept in mind 
should there be an opportunity to make some 
material on a non-priority basis prior to the 
war’s end. However, no shipments would be 
made on any items without first requesting a 
formal order at the then prevailing prices. 
How Dresser believes this plan will work to 


Mention the maminunned 6 identifies your inquiry 


the advantage of everyone is told in the folder 
“What's Going to Happen?” Copies may be 
had by writing directly to. Dresser Manufac- 
turing Division, Bradford, Pennsylvania. 


Clapham Appointed Gary Group 
Publicity Director 


He E. CLAPHAM, for twenty years ad- 
vertising manager for Automatic Elec- 
tric Company and its affiliated distributing 
companies, has been appointed director of pub- 
licity for the Gary Group of telephone manu- 
facturing, operating and service companies. 
With this expansion of his duties, he will have 
complete charge of ail publicity activities for- 
merly carried on by various individuais in the 
Gary Group and wuil act as liaison othcer with 
respect to the publication of all information re- 
lating to group operations, policies and per- 
sonalities. 

‘Lhe new arrangement is expected to provide 
an ettective framework tor the enlargement 
and codrdination of all publicity work tor the 
entire Gary Group, and tnus to heip-estabiish 
a basis for meeting the new and complex condi- 
tions which the 1eturn to peacetime operation 
will bring to tie industry. 


Resumes Production of 
Fire Extinguisher 


HE General Detroit Corp., manufacturers 
ee fire extinguishers and other fire fight- 
ing apparatus, announces that production is 
being resumed on its pre-war copper finish 
soda-acid and foam type extinguishers. Dis- 
continued early in the war because of mate- 
rial shortages, Red Star Soda-Acid and Floa- 
fome Foam Type extinguishers will be avail- 
able early in July. 

Descriptive literature on Red Star and Floa- 
fome extinguishers may be secured by writing 
the Generat Detroit Corp., 2270 East Jefferson 
Ave., Detroit 7, Michigan or the General Pa- 
cific Corp., 1800 South Hooper St., Los An- 
geles 21, California. 
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© Portable Buttery Hand Lights. 
® Repair Car Roof Searchlights. 
© Hospital Emergency Lights. 
CARPENTER MFG. CO. 


197 Sid St., C Mass. 
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KIL POISON IVY 
Before It KILLS MAN-HOURS 


NON-FLAMMABLE, NON-POISONOUS 
EASILY AND ECONOMICALLY APPLIED 


IMMEDIATE DELIVERY 


Write Us For Folders And Prices 


61 West 19th 
New York 11, N.Y. 
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G-E Appointment 


A L. ScatFe has been appointed advertis- 
e ing and sales promotion manager of 
merchandise department, it was announced re- 
cently by C. R. Pritchard, general sales man- 
ager. 

The appointment is one of several involving 
major changes in the department’s advertising 
and sales promotion division. 

Mr. Scaife, who succeeds B.: W. Bullock, 
who has resigned, will also continue to serve 
as merchandising manager for the department. 
In his new capacity, he will be in charge of all 
advertising, sales promotion, and merchandis- 
ing plans connected with the sale of G-E major 
appliances, traffic appliances and construction 
material. He will be responsible to Mr. 
Pritchard. 

Assistant manager of the division will be 
George B. Park. E. F. Vickery will be operat- 


ing manager. 


Heads Chevrolet Engineering 


B yc G. Woop has been appointed chief en- 
gineer of the Chevrolet Motor Division, it 
was announced recently by M. E. Coyle, Chev- 
rolet general manager and vice president of 
General Motors Corporation. Edward H. Kel- 
ley has been named assistant chief engineer. 
Both appointments were made to fill vacancies 
created when J. M. Crawford, former head of 
the Chevrolet engineering organization, left to 
become assistant to C. L. McCuen, vice presi- 
dent in charge of the engineering staff of Gen- 
eral Motors. 


“Bakelite’’ Low-Loss Plastic 


| Gorenase CORPORATION announces the devel- 
opment of a new low-loss phenolic plastic 
molding material, designed specifically to pro- 
vide stable electrical insulation values even 
when used under conditions of elevated tem- 
perature and high relative humidity. Desig- 
nated as BM-16981, this phenolic, mica-filled 
molding material is claimed to be especially 
suitable in high-frequency circuits where the 
loss factor must be held to a minimum under 
a wide range of operating conditions. 


Moves New York Office 


basis Robertshaw Thermostat Company an- 
nounces a change of address of their New 
York office from 30 Church street to 19 East 
47th street, New York 17, New York. 

The Robertshaw Thermostat Company, as 
well as American Thermometer Company and 
Grayson Heat Control, Ltd. divisions, will be 
represented in New York City by Joseph L. 
Gabris, manager of the Eastern district. 


Westinghouse Appointment 


Bier: appointment of Leonard C. Blevins to 
sales manager of the meter division of the 
Westinghouse Electric Corporation has been 
announced by Tom Turner, division manager. 
H, L. Buechner was appointed to succeed Mr. 
Blevins as watthour meter sales manager. 
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MORED CABLE : RUBBER POWER CABLES : VARNISHED CAMBRIC CABLES 


CRESFLEX 


NON-METALLIC SHEATHED CABLE 





FACTORY ASSEMBLED 
AND TESTED 








EASILY INSTALLED 
AT LOWEST COST 








TOUGH 
PAPER ARMOR 








WEATHERPROOF 
FLAME - RETARDING 
JACKET 








Particularly well suited 
for wiring farm buildings 
and low cost housing. 


CRESCENT INSULATED WIRE & CABLE CO. 
TRENTON, N. J. 
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VILDING WIRE : IMPERIAL NEOPRENE JACKETED PORTABLE CABLES 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly 

















A job for seasoned executives—this 7th 
War Loan! Especially when we've got to 
make 2 war loans total just about as 
much as all 3 in 1944! This demands the 
combined and continued efforts of the 
“No. 1’ men of American industry. 


This means marshaling your plant drive 
to make every pay-day ‘til June 30th do 
its share. Directing the drive is not 
enough. Check to see that your direc- 
tions are carried out— intelligently! 
For example, has every employee had: 
1 an opportunity to see the new 
Treasury film, ““Mr. and Mrs. 
America”? 
a copy of “How To Get There,” 
the new Finance Division booklet? 
anew bond-holding envelope with 
explanation of its convenience? 
7th War Loan posters prominently 
displayed in his or her department? 
information on the department 
quota—and an urgent personal so- 
licitation to do his or her share? 








"e oe 
t f] % 
WAR LOAN 
Meeting—and beating—your high- 
est-yet 7th War Loan quota calls for 
“No. 1” executive ability. Your full 
cooperation is needed for a fine show- 
ing in the 7th! Do not hesitate to ask 


your local War Finance Chairman 
for any desired aid. 


The Treasury Department acknowledges with appreciation the publication of this message by 


PUBLIC UTILITIES FORTNIGHTLY 


This is an official U. S. Treasury advertisement prepared under the auspices of 
Treasury Department and War Advertising Council 
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LIGHT ACTUATED TYPE 


TILTING TYPE 


v/ 
MERCURY SWITCHES BY MERCOID 
HAVE THE ENDURANCE OF PROVIDING 


MILLIONS 


OF “MAKES” AND “BREAKS” IN THE ELECTRICAL CIRCUIT 


THEY ASSURE FULL TA 
PROTECTION AGAINST = IN ALL TYPES OF 
SWITCH TROUBLES | MERCOID CONTROLS 


DA (Double Adjustment) 
Pressure Control 


MEANING 


BETTER AND MORE DEPENDABLE CONTROL PERFORMANCE 
INCLUDING MUCH LONGER AUTOMATIC CONTROL LIFE, 
FOR HEATING AND AIR CONDITIONING EQUIPMENT— ALSO 
FOR NUMEROUS IMPORTANT INDUSTRIAL APPLICATIONS 
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THE MERCOID CORPORATION, 4201 BELMONT AVENUE, CHICAGO 41, ILL. 
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Save to Win ; ss . . . | 
with these four simple rules »«eIS a vita princip @ 


of battery care: 


of utility operation! 


Keep adding approved water at 
regular intervals. Most local water 


is safe. Ask us if yours is safe. ° . ° 
Conservation of materials is no new story 
Keep the top of the battery and 


beteey SAehine cinkh, aad aie at to the men who operate public utilities. 
all times. This will assure maximum With thrift and efficiency they have always 


protection of the inner parts. i 
planned for conservation. 
Keep the battery fully charged— 


but avoid excessive over-charge. > 
A. dereiantalians Will tel teeeee They’ve squeezed the last ounce of use 


when charged at its proper voltage. out of materials and equipment in their 


4 Recard water additions, voltage, care... and today, that need is intensified. 
and gravity readings. Don't trust 


your memory. Write down a com- = . 
plete record of your battery's life One helpful principle to follow is that of | 


history. Compare readings. “Buy to Last—Save to Win.” Buy quality 
If you wish more detailed information, or products and equipment, then care for it to 
have a special! battery maintenance prob- > 
lem, don't hesitate to write to Exide. avoid needless replacement. That conserves 
We want you to get the long-life built ° : : 
inte avery GAME Ralierk hak ter’ haktet raw materials, labor, and space in factories. 
Form 3225. It frees these productive elements for essen- 


tial war production. 


4 
— Fxide— 
THE ELECTRIC STORAGE BATTERY CO. 


CHLORIDE Philadelphia 
BATTERIES Exide Batteries of Canada, Limited, Toronto 
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DEPENDABILITY 


Another “CLEVELAND” 
Characteristic— 


ee 





Because of their correct design and 
Superior Quality Construction insur- 
ing ruggedness, strength, stamina and 
power “CLEVELANDS” can be DE- 
PENDED on to carry through on the 
toughest jobs, as demonstrated in the 
illustration at left. 


Because of their compactness, absence 
of bulk and dead weight, their quick 
shift conveyor and full crawler mount- 
ing “CLEVELANDS” can be DEPENDED 
on to overcome quickly the many 
handicaps encountered in digging 
Trench in congested areas. Note in 
illustration at right how “CLEVE- 
LANDS" travel along the tree lawn 
) @ and sidewalk without damage and 
how easily the conveyor can be posi- 
tioned to pass trees, poles or other 


n { : obstacles. 





Paid : ee, a ei “CLEVELANDS” because of their large number 

tes. ; : : and wide range of speeds, their ease of mobility 

vays : weary : (truck or trailer) and their unsurpassed maneuver- 
ability can be DEPENDED on to gz: to the job and 
get the job done FASTER. 


“CLEVELANDS” are backed by a DEPENDABLE 


oy : eo Parts Service, so important to all machinery users. 
heir = CLEVELANDS awareness of this vital service is 
fied. ‘act < shown by its maintenance of unexcelled parts 
: ' service under present war conditions. 
t of | You can DEPEND on “CLEVELANDS” too, to 
ility : : maintain its leadership in the Trenching Machine 
_— sah : : Field in the post-war era. 


t to 
rves 
ries. 
sen- 


‘Or 
VW 


Nor THE CLEVELAND TRENCHER COMPANY 
N 


f" 20100 ST. CLAIR AVE ‘Pioneer of the Small Trencher CLEVELAND 


“CLEVELANDS’ Save More...Because they Do More 
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Now Off the Press 


UTILITY AND 
TRANSPORTATION 
REGULATION 
IN WARTIME 


A Volume Containing the Entire Proceedings of the 1944 War 
Conference of the 


NATIONAL ASSOCIATION OF 
RAILROAD AND UTILITIES COMMISSIONERS 





Including round-table discussions and reports on the following timely 
and important subjects: 


Depreciation Problems (1944 report of Committee on Depreciation) 
Air Commerce Legislation—Excess Profits Taxes—Telephone Regu- 
latory Problems—Electric and gas problems in the transition from 
war to peace economy—Disposition of Excess Earnings— 
Deferred Maintenance—State regulation of Interstate 
Commerce Not Subjected to Federal Regulation— 

Separation of Judicial and Administrative 
Functions of Regulatory Commissions— 

Accounting and Valuation—These 
and Others $6.00 
COMMITTEE REPORTS SEPARATELY PRINTED AND OTHER 1944 PUBLICATIONS 
OF THE NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS 

1944 Depreciation report (Supplement to 1943 report) 
1943 Depreciation report (277 pages) 
Excess Profits Tax report 
Telephone Committee report 
Legislation (containing 12 resolutions adopted by the Conference) 
Electric and Gas Company regulatory problems, Address of R. W. Peterson 
of Wisconsin 

Accounts and Statistics 
Disposition of Excess Earnings, address of Gilbert Shilson of Michigan 
Deferred Maintenance, address of Harry M. Miller of Ohio 
State regulation of interstate commerce, address of Jchn E. Benton 
Interpretations of Uniform Systems of Accounts for Electric Utilities 
Interpretations of Uniform System of Accounts for Gas Utilities 
Interpretations of Uniform System of Accounts for Water Utilities 

(Where remittance accompanies order we pay forwarding charges) 


NATIONAL ASSOCIATION OF RAILROAD 
AND UTILITIES COMMISSIONERS 


7413 NEW POST OFFICE BUILDING WASHINGTON, D. C. 
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Principles of 


| Teiliey Regulati 
Public Unility Reguiatio 


by 


A. C. Webber 


(Former Chairman, Massachusetts Department 
of Public Utilities) 


Carefully Selected Cases Covering 
Many Problems Confronting Utility 
Managements Today As _ Solved 
by One of the Oldest State Public 
Utility Commissions—Massachusetts 


831 Pages 
$6.50 


Included are’ discussions of vital questions, such as: 





- - - Taxes in Relation to Rates 


- - - Higher Operating Costs in Relation to 
the Consumer and Utility Stockholder 


- The Reproduction Cost Rule 
- Inflation and Utility Rates 


- Rates of Public Service Corporations 
and Other Price Levels 


- Constitutional Safeguards Insuring Rea- 
sonable and Just Compensation for Public 
Utility Property Devoted to Public Service 


Concise Supplementary Text Referring to Important 
Principles of Public Utility Regulation with Annotations 





ORDER NOW WHILE THE LIMITED SUPPLY LASTS 


PUBLIC UTILITIES REPORTS, INC. 
Munsey Building Washington 4, D. C. 
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PROFESSIONAL DIRECTORY 


* This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. > » > 





Tue American Appraisat Company 
ORIGINAL COST STUDIES e VALUATIONS « REPORTS 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








DAY & ZIMMERMANN. INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 








vege dS FOKO, Bacon « David, anc. ware cases 


CONSTRUCTION Engineers APPRAISALS 


VALUATIONS AND REPORTS 
PHILADELPHIA WASHINGTON CHICAGO 








GILBERT ASSOCIATES, Inc. 


ENGINEERS SPECIALISTS 
POWER ENGINEERING SINCE 1906p. os..cine and’ Expediting, 


Steam, Electric, Gas, Hydro, 
pita aan and kcal ig Serving Utilities and Industrials ee ae Fa: sg 
erating Betterm r ; 
Reading, Pa. Original Cost Accounting, 


Inspections and Surveys, 
Feed Water Treatment, Washington New York Accident Prevention. 














FREDERIC R. HARRIS, INC. 
Engineers Constructors Management 
Reports Appraisals Valuations 

NEW YORK 


Knoxville San Francisco Houston 











(Professional Directory Continued on Next Page) 
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PROFESSIONAL DIRECTORY (continued) 





LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 








CHAS. T. MAIN, INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—Investigations-—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Boston, Mass. -=<<« Washington, D. C. 








J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 

Public Utiiity Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 


DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 


231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 











Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—R eports—Design—Supervision 
Chicago 











STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ¢ APPRAISALS 


BOSTON « NEWYORK + CHICAGO ¢ HOUSTON e¢ PITTSBURGH 
SAN FRANCISCO « LOS ANGELES 





Mention the FortniGHtty—It identifies your inquiry 
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WELSBACH ENGINEERING and MANAGEMENT CORPORATION | 
Utility Appraisals « Engineering ¢ Construction « Street Lighting Maintenance 


ad 


Consultants on All Phases Utility Operations 
General Office: 1500 Walnut St., Philadelphia 2 








The J.G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—Appraisals 
Consulting Engineering © 


80 BROAD STREET 


NEW YORK 4, N. Y. 








ALBRIGHT & FRIEL, INC. 


Consulting Engineers 


Water, Sewage and Industrial Waste Problems 

Airfields, Refuse Incinerators & Power Plants 

Industrial Buildings 
Reports 
Laboratory 


1520 Locust Street 


City Planning Valuations 


Philadelphia 2 





JACKSON & MORELAND 
ENGINEERS 
PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 


DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 





JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of cen- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, 





LUCAS & LUICK 


ENGINEERS 
DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LASALLE St., CHicaco 











EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports and 
riginal Cost Studies. 


910 Electric Building Indianapolis, Ind. 


A. S. SCHULMAN ELEctric Co. 
Contractors 


TRANSMISSION LINES—UNDERGROUND DistTRI- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH Degarsorn St. CHIcaco 














W. C. GILMAN & COMPANY 
ENGINEERS 


and 


FINANCIAL CONSULTANTS 
55 Liberty Street New York 








Representation in this Professional Directory 
may be obtained at very reasonable rates. 
Kindly address inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
1038 Munsey Building 
Washington 4, D. C. 
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The Fortnightly lists below the advertisers in this issue for ready —) 
ence. Their products and services cover a wide range of utility needs. 
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*Addressograph-Multigraph Corp. ............---..-------- 
Albright & Friel, Inc., Engineers ... 
American Appraisal Company, The 
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Baldwin Locomotive Works, The 
Inside Back Cover 


Barber Gas Burner C y, The 

Barker & Wheeler, Engineers 

Black & Veatch, Consulting Engineers .... 

Blaw-Knox Division of Blaw-Knox Com- 
pany 

Burroughs Adding Machine Co. 
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Carpenter Manufacturing Company 

Carter, Earl L., Consulting Engineer 
Cleveland Trencher Co., The . 
*Combustion Engineering Company, Inc. ............ 
Concord Chemical Products 
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Day & Zimmermann, Inc., Engineers 
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Ford, Bacon & Davis, Inc., Engineers 
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This 16-inch model runner, an exact scale 
duplicate in miniature of the full-size runner, 
is exhaustively tested in our laboratory both 
as to output and flow characteristics. 





The test results permit an accurate forecast of the 
performance of the full-size runner. Theoretical 
design is verified, and any necessary changes or 
modifications can be incorporated before con- 
struction is begun 


The I. P. MORRIS HYDRAULIC LABORATORY 
carries On continuous research on all 
types of turbines. Horsepower output, 
efficiency and cavitation characteristics for 
different heads and speeds are checked 
on the model runner. Intake passages 
and discharge draft tube are homologous 
to those of the full-size turbine. From 
the test results, the output and efh- 
ciency of the finished installation can 
be closely predicted. 
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THE BALDWIN LOCOMOTIVE WORKS in BALDWIN 
PHILADELPHIA, PENNSYLVANIA 


I. P. Morris Department, Eddystone, Pa. 


The Pelton Water Wheel Co., San Francisco, Cal. Hi YORA OLIC TURBINES 
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[s repetitive manufacture actually proving 
its value to buyers. of power apparatus? 
Here's an.industrial example that shows what 


can. be accomplished when systems are 
planned with RM-listed units in mind. 


To serve the 450-acre floor area of an im- 
portant aircraft plant, electric power is dis- 
tributed by a load-center system. Sixteen 
“double-ended” G-E unit substations, aggre- 
gating 30,000 kva, form a..uniform and 
repetitive pattern throughout. 


Vitally important savings in time and in 
materials were achieved in this installation. 
They were made possible to a considerable 
degree by the use of standard units. The first 


SAVINGS. 


aL T> 7? Z 7 
with RM - listed 


unit substations 


In: this secondary-selective, factory 

center system, primary distributic 

13.8 kv, the voltage being stepp 

to 480/277 y at the load centers. (i 

—typical. double-ended nit subi 

(1000 kve.). 
cost of each substation was  significt 
lower than if each had required special dé 
and custom manufacture. Uniformity bro 
down installation and ‘service costs as 
All the gains were greater per unit, be 
so many units were supplied. Many inst 
tions like this will. bring about lower me 
prices. ae Ss a aie 

Repetitive manufacture will.glso help of 

possible similar savings for light and p¢ 
companies. In planning tomorrow's dist 
tion systems, why. not investigate the o 
tunities for similar economies in time and 
pense. You'll find G.E. ready to work 
you all the way. General Electric Com; 
Schenectady 5, NY. 
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